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Mr. SPEAKER: The House is now in session.
MINUTES

Hon. D. A. C. SSIMMONS: Mr. Speaker, Sir, | beg
to move that the Minutes of the proceedings of the
Honourable the House of Assembly for its meeting of
Tuesday, June 11, 1996 which have been circulated be
taken as read.

Hon. R. C. EASTMOND: | beg to second that.

The question was put and resolved in the affirmative
without division.

PAPERS

Rt. Hon. O. S. ARTHUR: Mr. Speaker, Sir, | am
commanded to lay the Income Tax (Amendment)
Regulations, 1996 and the Betting and Gaming Duties
(Amendment) Regulations, 1996.

Hon. D. A. C. SSIMMONS: | am commanded to lay
the Annua Report of the National Conservation
Commission for the financial year April 1, 1992 to March
31, 1993.

GOVERNMENT NOTICES

Hon. D. A. C. SIMMONS: Mr. Speaker, Sir, | give
notice of a Resolution to approve the compulsory
acquisition by the Crown of land at Four Roads for the
provision of a playing field for St. Martins Four Roads
Primary School and a second Resolution to approve
the compulsory acquisition by the Crown of lands
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a Cottage and Groves PlantationsSt. George for housing
development.

FIRST READING OF BILLS

Mr. G. A. CLARKE: Mr. Speaker, | beg to move that
a Bill to amend the Highway Act, Cap. 259 be read afirst
time.

Hon. D. A. C. SSIMMONS: | beg to second that.

The question was put and resolved in the affirmative
without division.

Hon. D. A. C. SMMONS: | beg to move that a Bill
to amend the Prevention of Floods Act, Cap. 235 be read
afirs time

Rt. Hon. O. S. ARTHUR: | beg to second that, Sir.

The question was put and resolved in the affirmative
without division.

CONGRATULATORY SPEECHES

Rt. Hon. O. S. ARTHUR: Since the House last met,
Her Mgesty the Queen has been gracioudy pleased to
confer the honour and the dignity of Commander of the
British Empire on the Clerk of Parliament. | do truly
believe that the Queen in conferring this honour and dignity
would have taken into account the more than 25 years of
truly distinguished service that the Clerk of our Parliament
has rendered, not only to this Parliament, but to the
practice o parliamentary life throughout the
Commonweslth.

It is not generally known but it has to be trumpeted
that the Clerk of the Parliament of Barbadosis recognised
universaly throughout not only the Caribbean region but
throughout the Commonwealth as the doyen of Clerks. He
enjoys a standing and an esteem in the sight o his peers
that set him apart from all other such persons, and he has
through the discharge of his responsibilities of a Clerk of
our Parliament brought great honour to the country. We
remember particularly thetruly outstanding servicethat was
rendered in the manner in which he supervised the
celebrations of this Parliament's 350th anniversary and |
could go on, Mr. Speaker, to recount the legion of other
vey important services that the Clerk has redly been
associated with.

The fact of the matter is that the Clerk, Mr. George
Brancker, has now virtualy established himsdf as an
inditution within an ingtitution. His manner, Sir, dignifies
the proceedings o this Parliament. His great learning and
his scholarship has been an invaluable reservoir that hes

been tapped by parliamentarians of al standings and, for
my own part, Mr. Speaker, | would like on this occasion to
register my own gratitude, while congratulating the Clerk
on hiselevation, for the very vauable guidancethat he has
rendered to me throughout my entire parliamentary career.

| must say that | have found the Clerk to be unfailing
in not only his willingness to provide assistance but he
takes a particular pleasure in helping parliamentarians to
understand the best ways by which they can represent
themsalvesand their congtituents in this Assembly.
11.30 a.m.

| dofed, Mr. Speaker, that recognitionaf the services
of the Clerk of our Parliament, is not only a persona
honour, but it is Her Majesty's way of aso reflecting
postively on the way in which the busness of this
Parliament has been consistently discharged over dl of the
years.

The Clerk, Sir, is not only a person of great learning,
agreat scholarship, but | do think that we can all agree that
he is men of tremendous warmth, magnificent sense o
humour that has enlightened and enriched may o
Parliamentary occason. He is hdd in the very highest
edeem throughout the Commonweslth and wherever
Parliamentary Government is practiced, Sr. | do not
believe that there could be an honour that is more fitting
and more richly deserved.

| therefore, Sir, would like to think that this dignity
and this honour, to the attention to Parliament, Sir, and
trust that the House would find it appropriate to have the
relevant Resolution moved acknowledging the dignity that
has been conferred, Sir, on the Clerk of this House of
Assembly.

| thank you, Mr. Speaker.

Mr. D. J. H. THOMPSON: Mr. Speaker, Sir, let me
join in congratulations which have been offered to the
Clerk of Parliament, by the Honourable Member for S.
Peter, for his award and the honour which has been
bestowed upon him as Commander o the British Emperor.

My contact with Mr. Brancker goes back to the early
1980swhen | came, regularly, to Parliament. Prior to being
a Parliamentarian, it was clear that he was one of those
persons who added, not only to the'aura, but to the
substanceof this Parliament at which we sit in, both at the
level of Senate, which probably needs more props, in that
regard than does this Chamber, and also that Chamber.

| think that Mr. Brancker has certainly provided me
and Members of our parliamentary team with honest and
fair advice, with the required of stubbornness and the
required amount of charm, or stubbornness wrapped in that
charm.
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Based on hisclear understandingand his strong views
about the traditions, and aso his knowledge of the role of
Parliament and his knowledge of other Parliaments
throughout the Commonwealth, which has only comefrom
his very wide and Catholic reading.

That reading, | must say, based on my discussions
with him, | thought would have propelled him into a
political career. He does not just read the Parliamentary
practice, rules and the law, but his reading goesin greater
depth to the character and persondity of poaliticians
throughout the Commonwealth. You would not find much
to read about politiciansin Barbadosbut that experienceis
already his, persondly. He is a voracious reader, and |
think that, in itself, has tempered the advice and the nature
of his work in this Perliament.

In particular, | want to say that as Governments have
come and gone in Barbados, that every timethat the Clerk
has to discharge his functions, at whatever level, that there
isa high degreeof satisfaction here, and that is matched by
the respect with which he hdd outside of Barbados.

Anytime you meet a Parliamentarian who has had the
chance of being involved with CPA activitiesor on whose
Parliament has called on the services of George Brancker
to assist them, he has left an indelible impression on the
persons whom he has met and worked with. Not only
Parliamentarians, but also Civil Servants who function in
this ream.

In particular, | should like to congratulate the Clerk
on behdf of theentire Parliamentary Group. | should aso
add that my firgt introduction to him was by way of my
mother, who was then working with the Opposition office,
and who considered him to be a person who was reliable
and who assisted that Opposition in carrying out its duties
in the very early stages. | am certain she would wish me,
in particular, to extend my congratulationsto the Clerk for
the honour which has been bestowed upon him.

So on behdf o the entire Parliamentary Group and
the Democratic Labour Party, as a whole, even though this
Parliament does not recognise political parties, | want to
extend my congratulations. | also do so on behdf of the
many other persons, who | an certain would wish if they
were here, to join with us in extending congratulations. |
mean persons from the Commonwedlth, throughout the
Commonwedth of nations.

If it is appropriate, Mr. Speaker, to say save time,
unless that is going to be done a ancther level, | should
dso like to extend congratulations to the Chaplain o
Parliament on his elevation, recently, to the Stall of St.
Basil, and to sy dso that it is a great honour to this
Parliament, that somebody as worthy as a Chaplain hes
been chosen for such devation.

On behdf of my Parliamentary Group, we would like
to congratulate you, Sir, for the dignity and the honour.
Thedignity in which you conduct your views but also the
honour which has been recently bestowed upon you.

Mr. W. C. C. CALLENDER: Mr. Spedker, | rise to
congratulate the Clerk of Parliament on receiving this
honour from the Queen.

| believe, Sir, if 1 might speak, Sir, on your behalf,
and also on behdf of the Deputy Spesker of the Housg, |
think we can say that we were lucky to have benefitted by
the great experienceof the Clerk of Parliament.

Yoursdf, Sir, mysdf, when we went to the Banff
Conference, in October 1994, we recdl that the Clerk
spent many hours, which he could have otherwise spent in
socia activities, teaching us the rudimentsof parliamentary
procedure and a so explainingto us the Standing Orders of
this Honourable Chamber.

What we recognise, Sir, then that he was very
disciplined. He adways respected time and when he told
you to meet at a certain time he was aways there, and he
gave flesdy of timeto us, at thecritical junctions, when
we both needed to know about the necessary rulesin order
to preside over this Honourable Chamber. So | dways
think of him as one of thefathersd this House. Whenever
he offers3 suggestion, Sir, | believe heis doing it because
he respects Parliamentary Procedures.

Sir, | believe you too, like myself, will recal on that
vigt to the CPA Conferencein Banff, that the Clerk was
amost reverenced by dl persons we met there, Sir, and
there were perhaps about four hundred persons there.
Everyone spoke highly o the Clerk.

On my recent visit to the United Kingdom | hed a
smilar experience. Members of the Houses, Commons
and the House of Lords, dso spoke very highly o the
Clerk. The gaff of the United Kingdom CPA spoke
extremely highly of the Clerk. Membersof the gaff of the
CPA Internationa spoke highly of the Clerk and they dl
asked that | send greetings to the Clerk when | return to
Barbados.

It is therefore with due honour that the Clerk has
received this reward. He is well-respected through the
Commonwedalth, and therefore to have received this honour
from the Queen herself, speaks volumesfor a man whois,
perhaps, a walking encyclopediaon Parliamentary Affairs.

11.40 am.
Sir, | fed honoured today to be able to stand up and

gpeak on behdf of the Clerk and | wish him the best in dl
his endeavours. | hope he will continue to offer his
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the Members of Parliament, and ensurethat parliamentary
democracy is maintained in Barbados.

Thank you.

Mr. B. M. TAITT: Mr. Speaker, it behovesonedf us
who has been around here for a fairly long time to join in
this well-deserved and modest tribute to a person in the
firgt instance, the Clerk of Parliament, of whom it can truly
be said that no one deserves the honour more. | have
aready conveyed to him my persond view that thisis a
manifestation of many, many years of respect which have
been shown to the Clerk of Parliament for certainly aslong
as | have been walking these hdls.

| think that anyone who is able successfully to
maintain the approbation and the reprobation of both sides
o the House as time has gone on is a clear signd of his
understanding of fairness, his understanding of the role of
the Clerk but, more particularly, his understanding of the
singular place which the Legidatureholdsin thelifeof the
country of which he a citizen.

| have no doubt that his family will share in this
honour because in order to do the job as wdl as he has
doneit from my observation, there must have been some
sacrifice of the normd role of he who lives in a family.
Politiciansand those who serve paliticians are a peculiar
breed. But | think Clerks at the Table are probably an
even rarer breed, at |east those who have been successful.

It is good, too, that we are able to gesk of him and
to him while he is still able to hear. It has been my
congtant difficult task from time to time to point out that
too often people serve with digtinction and do not get the
opportunity to hear how people feel about them and their
sarvice,

In joining with the Leader of the Opposition, the
Prime Minigter and the other Honourable Members who
have spoken in offering congratulations to the Clerk of
Parliament, | am sure he will accept that dl of those who
have passed this way would have wanted, if they have not
so done, to offer congratulationsas well. As | 'saidat the
beginning, Sir, | do not think there is anyone who could
have deserved this honour more.

| take the opportunity too, with no less pleasure, to
hail the elevation of the Chaplain of this August body. |
happened to be in the place where it occurred on the night
that it occurred and, Mr. Speaker, | feel bound to report to
you, Sir, that | am glad he is not a candidate anywhere
since | am not certain that he would have been a candidate
for the right sde. So | am glad, Sir, that he is not a
candidate running against anybody | know because | saw
such an outpouring of love and affection for this men of
God, this man who, in his humble and simple way has

brought so much dignity to the office of Priest. Thereis
not one Who has been ministered to by him or who has hed
cause to have contact with him who is not impressed by
the humility, the smplicity and the depth o his
commitment o this my friend, whom | an glad to call
friend.

Thereisaperson, Sir, in the Anglican hierarchy, with
whom we together communicatefrom time to timeand we
dl agreethat the Chaplain of this HonourableHousebrings
aleve of scholarship, especidly in the area of prayer. |
recall on one occasion as he prayed for the House, not =
easy task, Sir. Invoking supplications to the Almighty for
the disparate souls in this Honourable Chamber from time
to time over a period of years requires a gspecia
communication, as Your Honour would rightly know, and
on the occasions when he has prayed more than the
perfunctory prayers for this Chamber, there has been an
originality which few would recognise as part of the genius
o this digtinguished Barbadian.

It was a joy to participate in the very smple, but
solemn service which saw him ascend into the Stall, St.
Badl. But it is an even greater joy to be able to stand in
this Chamber and offer im and his family congratulations
on having been raised.

These two distinguished Barbadians who do not get
an opportunity except for a brief moment for the one to
participate in the debates of this House, nonethel ess make
their contribution to the solidity of this entity which is a
personification of our own aspirations as a country and
which, Mr. Speaker, | have always hoped, and will
continue to hope, will last well into the years to come.

| wish both of them along tenurein their respective
positions dthough, for the Canon, one will dways dare to
hope, notwithstanding the vagaries of thislife, that he will
continue in an upward spiral until he reaches that point
above the sea of ordinary bishops.

| an grateful to Your Honour for dlowing this
opportunity for us to make these contributions and
comments of congratulations.

Hon. D. A. C. SSIMMONS: Mr. Speaker, it gives me
the greatest pleasure to say the few words that will follow,
Sir. Within the last two months, our parliamentary system
has seen us pay tribute to the life and work of the late Sir
Theodore Brancker, the father of the Clerk of Parliament,
on his passing and littledid many of us, | nearly said any,
but certainly one would have known, know then that there
were movements in place to ensure that the work of Sir
Theodore'sson would besuitably recognized by conferment
o the Order of Commander of the British Empire on Mr.
George Brancker.
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| said the last two months we have witnessed certain
felicitiesthat, perhaps, will over time improve the standing
and respect for Parliament because in that same two-month
seriod, a number of present and former Perliamentarians
sre accorded the signa honour and commendation at a
. nction at SherbourneCentre put on by Y our Honour and
3 President of the Senatewith aview to letting those who
" ve rendered long and digtinguished service in the
arliamentary system in Barbados redlize that despite the
agaries of politics, the necessary politicd divide that is
iccasioned by reason of the parliamentary democratic
system which we have of two parties, nevertheless
contributionsof persons of whatever politica persuasions
have to be recognised and respected. What better time to
accord that recognition and respect then during thelifetime
of those persons who are able then to appreciate or to
realisethat their work hasindeed been appreciated by their
colleagues and othersin positions to wield influence.
1150 a.m.

The Clerk of Parliament, Sir, and | go back a long
time, certainly to the year 1960, dthough | must confess
that as a boy at Lodge School, preparing for A leved and
what was then cdled S level examsone heard of the feats
o oneErskine Sandiford, one Richard Haynes, one George
Brancker, one Henry Forde, and so on as school boy and
Keith Hunte, Nigel Barrow, Lodge boys as well. But we
heard of the exploits of these persons at Harrison College
and theamogt certainty that attended their studieswhichin
a way was portending their award of Barbados
Scholarships. And as school boys we were challenged by
the example of some of those that | mentioned, Sir, who
were doing so well at Harrison College and who, we were
told at L odge School, would have won al the Scholarships
and we would not have got any, Sir.

| remember well some of those that | mentioned.
Cerainly the Clerk of Parliament and the now leader of the
NDP and the former Prime Minister the Member for .
Michadl South, Sir, they were a little gang, Sir, as schoal
boys that had a very adult attitude to convividity and
imbibing al that Bacchus offered as school boys.

I met the Clerk of Parliament face to face in London
after | went there in September 1960 and for a time,
begnning in 1961, he, the now Mr. Justice Waterman, Mr.
Elliott Mottley the Attorney Genera of Bermuda and the
now Presdent of the Senate, Sir we shared a flat & a
placed caled 67 Elsemere Road, Cheswick, London W4. A
place that was unfortunately christened by the late Sir
Theodore Brancker as the "Ranch". But it was in that
ambiance, Sir, as West Indian students in London in the
early sixties, that al of us were able to learn the lawv and
to benefit from the discusson of legd issues among
oursglvesiin the flat.

The Clerk of Parliament was of course the senior
among us He had qudlified both from Liverpool and from

the Middle Temple and wasin fact, at the time lecturing in
thelaw in London. To that extent he was set apart from us
because those of us who were not working but were
sudying were prone to be outfitted in jeans and
windbreakers and so on but the Clerk of Parliament, even
then, was an outstanding Barbadian on the streets of
London. His sartoria elegance wasa matter of the greatest
pride. | can see him now, Sir, bedecked in three pieces
with his gtriped pants, brolly, and gold chains.

Aside.

Hon. D. A. C. SMMONS: Not that one. That one
used to wear a top hat. He was the living embodiment of
a penguin. | am not speaking about that person. | an
speaking about the Clerk. He was a picture of dignity. He
walked quickly and erect and &5 | said, he was an example
to dl of us as to how we should conduct and carry
ourselves as black people in London in those days when
there were not so many blacks as there are now and when
racism in Britain was perhapsallittle moresubtlethen it is
now where it is out in the open and is offendive.

But the Clerk had some qualities, Sir, which he hes
brought to bear in his work as Clerk of Parliament. OF
course his outstanding characteristic is a facility with the
English Language that many of us envy and would love to
emulate. | do not know anyonein our circles who has such
aready turn of phrase, afee for wit and humour that when
he chooses to express himsdf keeps you in gtitches and
holds your attention. Of course | suppose that was as a
result of his association with modem studiesin the fifties
at Harrison College. But that facility for language, Sir, is
something that | have dways admired.

| suppose, Mr. Speaker, it is trite to say that it is
given to few men or women for tha matter to be
considered legends in their own life time. But in the
Parliamentary history of the Commonwedth, without
repeating what other Membershave said, let it be recorded,
Sir, that George Eustace Theodore Brancker, the Clerk o
the Parliament of Barbados, is a legend in the history of
Parliamentsof the Commonwealthin the last 20-25 years.

| was in Mdaysiain April and one of the Members
of the Parliament there asked me about the Clerk. He is
known internationally. Not only is he known but he is
respected for the quality of his intellect, particularly in
matters of a Parliamentary nature whether procedura or
such language. | think Barbados ought to be proud that, |
cannot think of any other Clerk in the Caribbean in recent
years. Barbados ought to be proud therefore that Her
Majesty has conferred this high and signal honour on one
of us who has remained one of us, notwithstanding his
achievements.
12.00 noon
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He has been trained as a lawyer but it has been clear
for years that his heart is redly in the parliamentary
democratic system. He loves it, Sir, perhaps more than
some of us who are involved as the representative. He
really lovesParliamentand | think that iswhy heisadways
S0 ready to assist whether by invitation or voluntary. | hed
a mod recent experience during the Select Committee
Meetings on the Insurance Bill. Suddenly the Clerk
approached me and said: "Please remember if you want
assistance and research in any matter feel free to call on
me" | welcomed that offer. That was before he was
awarded the CB.E. That was a gesture from a person who
knows that he has a contribution to make and is willing to
givefredly and voluntarily on the depth of hisintellect, Sir.

| am and on behdf of my family very, very happy
today to be ableto convey our congratulationsto the Clerk
of Parliament and by extenson his family who ought to
bask in the reflected glory of his achievement.

L et me aso commend Canon Harewood on his recent
eevation, Sir, and say that t oo is a matter which gives me
and all of uson this side, and the Prime Minister has asked
that he be associated with the commendations which |
tender to Canon Harewood on his recent elevation for the
outstanding work and service that he has rendered not only
in this Parliament but to the Anglican Church in Barbados.
That elevation is well merited and deserved and | know,
Sir, has been thoroughly accepted by al sections of our
community. | tender congratulations to Canon Harewood
and his family also, Sir. | amn obliged to Your Honour.

Hon. Sir Harold . JOHN: Mr. Spesker, Sir, | riseto
associate mysdf with the remarks that have been mede by
dl Honourable Memberson this very happy occasion when
we are paying tributeto the Clerk and to our Chaplain. | do
not wish in anyway, Sir, to repeat any of the thingsthat |
readily agree with that have been said about the Clerk. But
having been associated with the Clerk in this Parliament for
a number of years, | think that | should bring to
Honourable Members attention the unique position o a
Clerk in Barbados and it is a position that was constantly
emphasized by the late Speaker Brancker, and that is that
a Clerk in Barbados is cdled upon to perform the very
onerous duty of constantly being in addition to a Clerk the
legal advisor to the Houseand to the Speaker in particular.
Many of us who have had the opportunity to be in this
House when many controversia rulings were required or
decisions were needed in order to ensure that debates in
this House took place in an atmosphere of fairness can
tedtify to thefact that successivespeakers have relied upon
the knowledge and objectivity of the Clerk for advice.

Of  course, ancther qudity that | should
unguestionably draw to theattention of the Houseisthat on
those occasions the Clerk very often sought to rely upon
theexperienced other Membersof the Housefor guidance

and for suggegtions. | mysdf on many occasions have been
consulted by him fredy and | know that in making up his
mind that he as a trained lawyer also sought and received
excellent suggestions from other Clerks of Parliament or
lega advisorsin the Commonwedth. | think that he has
ready accessto them because of thefact that he has earned
for himsdf an enviable reputation throughout the
Commonwedth for his scholarship and objectivity an:

other desirablequalities.

Sir, | believe the awvard that has been recently
conferred upon him is well and truly deserving. If thereis
one thing | would wish, Sir, is that he be spared to render
yeoman service to you, Sir, in your capacity as being the
Head of the Management Commission and the Heed of the
Committee of this House which is to peform that
important function of reforming the rules of this House.
Perhaps his mog signd contribution in his parliamentary
record as Clerk will be, Sir, to participate in that exercise
which is a very urgent one.

| also join in congratulating, Sir, our Chaplain on his
recent elevation. As is wellknown, Sir, the Chgplain is a
congtituent of mine. He comes from and residesin a very
distinguished pat of Barbados and | persondly, Sir,
without doubt and without any kind of equivocation can
tedtify to the sterling service herendersin the congtituency
of Christ Church East Centra and Christ Church South and
indeed the whole of Christ Church. As is wellknown, Sir,
Christ Church Perish Church and its congregation belove
the Chaplainand | fed atingedf regret that | was not able
to be present at the function in which he was elevated, Sir.
| wasin Trinidad and when | got back here, Sir, it was too
late to attend. But | have been reliably informed thet it wes
a very moving occasion and it is one, Sir, that brought
great joy to the congregation who worshipat Christ Church
Parish Church. We, too, Sir, in this House have had the
benefit of his blessingsand | would like to say that | join
with those in congratulating him, and long may he be
goared to bless this House

Mr. J. O. TUDOR: Mr. Speaker, | welcome the
opportunity to join with those other voices in this
Honourable House to pay respects to the Clerk o
Parliament and to the Chaplain of Parliament. | will say at
the outsat that even though there were many outstanding
tributes that have dready been paid, | think the Clerk

would be very disappointed if | did not pay nmy respectsto
him as well on this occasion.

My association with the Clerk of Parliament has not
been as long as some Honourable Members, but | would
sy thet | an adso aware of the very high regard in which
the Clerk of Parliament is held, not only in Barbados and
throughout the Caribbean, but throughout the entire
Commonwedth where the CPA members megt from
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time to time and express their views with each other. He is
held in very, very high regard in those circles.

| recall specifically though, Mr. Speaker, the Clerk's
role in solving many of the problemsthat erupt from time
to time within the Caribbean region, where Parliaments
have had difficulties and they have not hesitated to make
tor-tact with the Clerk of the Barbados Parliament to seek
to resolve conflict, difficult situations, some as recent as
what we could probably term as the Occah Seapaul episode
in ~rinidad in which the Clerk of Barbadosplayeda magjor
rolein advising and seeking to have that problem resolved.
| know that is a trait that is common throughout the
Barbadian society, where we have outstanding Barbadians
who have made these contributions from time to time
within our region.

On apersond note, | recall when | first met the Clerk
o Parliament on my entry herein 1991. When | first had
a chance to speak with him | remember him speaking to
me for some 37 minutes without pausing, and he was
indicating to me the Standing Orders of Parliament. After
about 37 minutes without much o a break, | asked him if
| could have a copy of the Standing Orders so that | could
go through them mysdf, but in fact he was repeating
almost verbatim in his heed what you could do and what
you could not do in Parliament and was actualy going
through the entire Standing Orders in his head without
reference to any book or anything. That isa trait | have
observed not only in relation to the Standing Orders, but
cerrainly with regard to debates of this House, where his
recall of debates, times, incidents, persons who were
participating in those debates come readily to his mind.
That is an outstanding feature that we must note and
record.

| listened to the Honourable Member for St. Thomas
who spoke about the Clerk's dress, his attire. | certainly
too have been an admirer of the Clerk for his sartoria
elegance and | believe the pants he is how wearing is a
par | brought down for him from England. | queried at
that time what was thesignificancedf the particular typeof
parts he is wearing, a striped pants - and he has them on
- | wondered whether, to maintain the record of being the
best dressed politician in Barbados, it would have been
fitting for me to have a similar pair, but then | said | had
better not try that part because | believe | might be in
corapany | redly should not ke in. | will leave that garb
for the Clerk of Parliament.

| mug say that | have very fond memories o the
Clerk and | will remember him for a very long time. My
most recent memory was when he said to me, with some
concern: "Do you redlise that you are probably the first
Member of Parliament to have been thrown out on the
Adjournment?’ And he said it with such concern and
disdain that | said maybe his recall of the higory of
Barbados was such that he placed me in a very datey

position where | stand alone as being the only Member
ever to have been thrown out on the Adjournment, and that
is now pat of his memory.

I will remember the Clerk for a very long time, Sir.
| redly wish him wdl. 1 think the honour that has been
bestowed on him is very richly deserving and we dl
welcomeit, asour Leader said, on thissdeand | certainly
hope that he will go from strength to strength and continue
to serve this Parliament and the region with the dignity he
has done over the last 25 years.

Mr. Speaker, | should aso like to congratulate our
Chaplain on his most recent promotion who, as you know,
Sir,isamember of the Anglican family, and | certainly am
amember of the Anglican family. | wasable to be present
within my own community in &. Michael where we were
able to offer praise of thanksgiving on the eevation o
Canon Harewood. | think weextend our blessingsand good
wishes to you so that you may continue to serve this
community in the gracious and very dignified manner
which you have done during your period as a Priest. We
certainly would like to extend our congratul ationsto you on
behdf of our St. Michael community and we look forward
to being associated with you in the years to come.

Thank you very much.

Hon. R. C. EASTMOND: Mr. Speaker, it was in the
year 1974 when | first met the Clerk of Parliament, Mr. G.
E. T. Brancker. It was in a Situation were during that
August of 1974 he would faithfully bring his young son,
Nicholas, to the Trents Summer Day Camp. At that time
| was heavily involved with the Trents Summer Day Camp
and was a Counsdlor. The impression | formed of the
Clerk was, here was a man who was erudite and endowed
with a classicd flair. His mien and gait, even though he
was not wearing three-piece suits with tails and top hat,
suggested that this was a men who was imbued with a
sense o thefiner things o life.

In time, Mr. Speaker, | have benefited from his wise
counsdl. He made sure when | first became a Member of
this Honourable House to initiate me into the inner
workings of Parliament. In fact, | take it that in recent
years he has dways staged seminarsfor new Members o
Parliament to give them enlightenment as to how they
should proceed and embark on their parliamentary careers.
| aso recall him going out o his weay to give me a proper
briefing on the Estimates, the importance of the Estimates,
what was required in the Estimates, the congtitutional
provision surrounding the Estimates and such like.

Whenever | have been to other Commonwedth
Parliaments or whenever | have encountered other
Commonwedth parliamentarians, dmost as a matter
of course the fird quettion aked o me Ly
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these parliamentarians would be "How is George
Brancker?' Then they would go on to list reasons why
they would be asking about Mr. George Brancker and to a
men or woman would end up saying that he is the finest
Clerk in the Commonwedlth at this time. Almost every
parliamentarian | have met has so said. In fact, this year a
parliamentarian from Sangre Grande, Trinidad who came
to Barbados and would have interacted with the Clerk for
just a week formed theimpression that our Clerk isindeed
the greatest Clerk of Parliament there would have been in
recent times.

| recdl too, Mr. Speaker, instances where | would
submit Parliamentary Questionswhen | wasin  Opposition
and he would sit with me and show me how the Queen's
English required a better style, with words put better by
him, than the way | would have. Then he would go on to
show how badly drafted parliamentary questions not only
offend the Queen's English but those things that have no
part to play in parliamentary life.
12.20 p.m.

Heand | have frequent conversationsand in moments
of levity he emerges clearly as a classical humourist. We
trade gifts of various kinds and details of these gifts will
not be proffered at this point. We al so trade anecdotes, but
a very last serious conversation | had with the Clerk was
about national honours and the Queen's honours. He looked
at the whole hierarchy and taxonomy of honours without
redising that the day would soon come when he himsdf
would be the beneficiary of such an honour. He took me
through the origins of the Knights of the Garter and he
taked to me at length about the role played by Her
Magesty the Queen in fashioning these honours and how
they rate on the taxonomy.

He told me, for example, how the tem
"Rt. Honourabl€'" comparesand contrasts with an ordinary
knighthood and he and | sat and looked a a number o
these things because he has this interest in ancient history
and this interest in matters wffecting the Commonwedth
and he isafaithful, unrepentant adherent of things British.

Once | was in England and who should | see on the
streets but the Clerk. | asked him what manner of business
he was embarked upon in England and he told me that this
was his favourite ssomping ground and mentioned that he
was going to take a train and traverse the country for
purposes that he was not prepared to discuss with me at
that time.

Mr. Speaker, this honour, Commander of the British
Empire, has been properly bestowed and | commend
my good friend, the Clerk of Parliament, Mr. G. E. T.
Brancker, on this achievement. God knows it has been
one well worth, because o his unflinching connection to

the duty he sees as his highest duty on this earthly plain.
If perhaps our legd sysem were otherwise he would
approach it with the same fervour that he approaches life
in Parliament; but it is clear that in a Stuation where heis
both a trained lawyer and Clerk of Parliament his
preferenceis clearly for mattersto do with this Parliament.

He takesinterest in parliamentary affairs.of the wider
Commonwedlth. At one point | heard him embark on a
veay serious discussion as to how the New Zedand
Standing Orders compare with ours. In fact, Mr. Speaker,
there is a rumour that some of these Commonwedth
parliamentary systems approach Mr. Brancker for adviceas
to how to amend and change their Standing Orders. Such,
goes to the eternal credit of our Clerk.

Mr. Speaker, | am looking forward during the course
of the day to meet the Clerk and to celebrate in the
appropriate fashion, for we know that Bacchus abhors the
abstemious and that the Clerk himsdlf has been something
of avotary to Bacchusfrom time to time and so sometime
during the course of the day certain spirits shal be
partaken of in the spirit of this particular occasion.

I go on now, Mr. Speaker, to commend the
ascendency of Father Harewood not to a bishopric but to
the status of Canon. | am sure that he will work in the
same tradition as Canon A. |. Johnson who, back in
historical times, graced the parish of Christ Church, asthe
Rt. Honourable Member for Christ Church South will no
doubt remember. Canon Johnson was seen as one of the
great priests and canons of the parish of Christ Church.

Canon Harewood wakswith thespirit of humility. He
manifests the true pastora nature of his calling and even
though it is not for me to judge in my heart | am sure he
is ared Chrigtian person deserving of this honour. The
Anglican Church both stresses— | am an Anglican. | usd
to be compelled to go to the Anglican Church sometimes
5 times on Sunday - and is one that is known for both
extolling scholarship and promoting virtue. Mr. Speaker,
Canon Harewood fallsinto the category of a person hailing
from good stock. He has good family connections, | an
sure, as will no doubt be borne out through these
proceedings. He is an able men who is able to extol al the
ingtitutions within the Anglican religion. | remember many
years ago the Anglicans promoting marriage and having
something called Marriage Encounter. This is not widdy
known in this House of Assembly. The Honourable
Member for . Michad West will know because he is at
heart an Anglican who takes part in everything Anglican
and has even presided over the dection o bishops.

Canon Harewood has devoted alot of time to trying
to preservethe ingtitution of marriageand he took an active
part in something known as Marriage Encounter, he and
a gentleman cdled Mr. Justice F. King were some o

q
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the mogt able spiritsinforming that movement. It isto his
credit that this Honourable House today will have in
conscience to congratulate Father Harewood on his
achievements.

With these few remarks Mr. Speaker, | am deeply
obliged to you.

Hon. Miss M. A. MOTTLEY: Mr. Spesker, ny
remarks will be briefer, but it would be remissif | did not
rise on this occason to lend my support to the
congratulations being preferred to both the Clerk of
Parliament and to the Chaplain of this Housesincel have,
in respect of the Clerk of Parliament, known him for as
long as | have known mysdf and since he has played a
critical role in my development, not only as a
parliamentarian which he certainly did when | entered the
Senate in 1991, but certainly in respect of my totd
development as a person over the course of the last 30
years.

Indeed, Sir, my memory of him relate more to a
memory of him walking at all times with a spoon in his
back pocket when we were young, proffering that he was
dways in a state of readiness to eat anything that was
offered to him, at any stage and it is ironic, Sir, that |
should participate in this debate today since he aso has
certain skills in the culinary arts and | weas fortunate
enough to receivea cdl on Sunday at about quarter to one
saying: "'Do not mind what you have there, | have cooked,
please come” That is the level o generodty of the
gentleman who holds the office of Clerk of Parliament not
only asit relatesto parliamentary affairsbut asit relatesto
any form of interaction with him.

Certainly, Sir, it is one which has extended to his
children with respect to the matter in which they aso
operate. It isironic that both children of the Clerk and the
Chaplain were both my direct contemporariesin terms of
classmates at one point in primary school in respect to the
Clerk's son and at one point throughout secondary school
in respect to the Chaplain's daughter.

12.30 p.m.

Therefore | fed a particular sense of pride that the
fact that both of these gentlemen can be so honoured in
their respective fields, because, in truth and in fact, they
are smply gentlemen of whom all of Barbados can be
proud.

Thank you.

Dr. R. C. HAYNES:. Mr. Speaker, | rise to associate
mysdlf, my family and the Nationa Democratic Party with
the very fine comments which have been made, since |
entered this Chamber, about hdf an hour ago.

Firstof al, | wish to congratulateour Chaplainon his
devation to the very high dsatus of Canon. Without
bordering on the blasphemous, | believe that | am correct
in saying that he is one of the closest personsthat | know,
to what | have perceived as being a Saint in many ways

| have never seen him angry, | have never seen him
other than smiling, | have never known him to be
unhelpful in any dStuation and my families have leaned on
him over many years for spiritual guidance and spiritua
assigtance.

We have been very lucky, as afamily, to have him as
a member of our extended family. It has been greset for us
and a trernendous comfort in times of difficulty, to know
that he has been there to extend a helping hand, a word of
comfort and in many ways to be able to have been a great
prop to us as a family.

His pastord skills and his pastoral commitment are
legendary in the Anglican Church in Barbados and beyond
Barbados. It is widdly regarded that his conduct is the
modd o pastord activity in Barbados. That does not
detract from the fact that despite his quiet way, there are
not many people who are aware that he is one of the
outsanding Scholars in Ecclesiastica Affairs. His
Scholarship is widely admired and respected within the
Anglican Church and beyond.

| was very sad, indeed, that | was not able to be
present for the occasion because |, mysdf, was not in
Barbados, being away on another family matter. So | an
very happy, and | can assure that every member of my own
family, that we ared|l very happy with thiselevation. | an
quitesurethat thisis just the beginning of greater thingsto
come.

| am asoextremely happy on this occasion to beable
to congratulate my lifelong friend, the Clerk of Parliament.
Much has been said about him, but there are few who
would know that there is one who was capable of bowling
an off breek that would turn a yard, consistently, like the
Honourable Member. Very quietly . ..

Asides.
Dr.R.C. HAYNES: That isright a leg bresk, that

could turn a yard and consistently so, like the Honourable
Member.

| believe that one Member adverted to his culinary
skills. On one occasion, Sir, | did make a tin of corned
beef a document of this Honourable House.

Asides.
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Dr. R. C. HAYNES: | am pleased to report, Sir, that
| wasintroduced to the culinary excellence of corned beef
by none other, by the Honourable Member, who is an
expert, in preparing corned beef in every conceivableform
and fashion, and has developed very unusud skillsin that
particular area.

Asides.

Dr. R. C. HAYNES Those were the days, Mr.
Speaker. People like Errol Watkins, who many other
Members would know quite well, when the Honourable
Member, with his a la carte, took great delight in
presenting his skills so that his friends can participate in
it.

Sir, we started secondary school together and we
finished. We were Barbados Scholarsin the same year. We
parted company at that stage. He went off to study law and
| went off to Scotland to study medicine. Then our paths
converged, once again, in the House of Assembly, not so
long after we were back in Barbados.

Asides.

Dr. R. C. HAYNES: Much has been said about his
excdlene in the use of the English Language and his
knowledge of history, but that is pat and parcd o
something which  has been a skill that he has developed
since boyhood. The use of the English Language and also
a very profound interest in things historicd.

| am not surprised at al to see that he has acquired
some excedllence in Parliamentary Affairs. He brings that
precison of language, with his knowledge of the law and
his knowledge of history to bear on the proceedingsdf this
House in a very quite way. He is, Sir, a bit of a dictator
and has dways been.

| can assureyou, Mr. Speaker, that no question, or no
resolution will ever come before this Honourable House
unlessit bears the imprint of the Clerk of Parliament. In all
fairnessto him, a least, the sense of what one is trying to
convey isinvariably preserved. In thelong run the fact that
we can get these things before Parliament in a manner, that
is acceptable in general paliamentary terms and
internationally accepted parliamentary terms, is very much
dtributed to his commitment. Not only to serve his
Members but to ensure that the dignity and the honour of
this Honourable House fully preserveat dl times.

He is adso, and many people do not redise this, very
much a Scholar in legd affairs. His Scholarship is equd
to any of his colleagues who have spent their time & the
Bar in termsdf theintellectual commitment and intellectual
appreciation of the niceties of the law.

Very often, of interest, when legd matters come
before this Honourabl e Houseto discuss precepts, concepts
and philosophy behind legidation, it is remarkable thekind
of insights that you can get from the Clek of this
Honourable House. At the same time when thosg, like
mysdlf, without any profound knowledge of the law make
statements about the law, one Can always see the amile, a
very superfluous smile, as you Can see now coming across
his face when we speak to legd principlesthat do not quite
make sense in legal terms.

| think that this House has been very fortunate over
the years to have someone with these qualities. A legd
background, a background in history, someone who isvery
much a gentleman and that has always been the case. The
traits that we See today, those traits we saw 50 years ago
when our friendship started and blossomed over thie years.
Those traits were there from boyhood and we saw them
grow, we saw them take root in his family, we see them
now expressed in his children.
1240 p.m.

These is no question about it, he has made a mgor
contribution to Barbados.

On the international scene, much has been spoken
about that. | am aware that he is very highly respected
throughout the Caribbean and throughout the
Commonwedth because dof the kind of input which he can
make on any particular matter related to parliamentary
affairs.

Now, we do not aways agree with his position but,
certainly, he is dways in a podtion to articulate his
position in an extremely knowledgeable manner and
whatever recommendation he makes he can support it with
historical data, he can support it with referenceto practices
in other Parliaments, and he can support it with a depth of
knowledgeand appreciation, not only of the immediate but
how that particular matter would affect the totdity o
parliamentary operations.

Only recently, Sir, there was a medting here in
Barbados, the inaugurd meeting of the Assembly o
Caribbean Parliamentarians, and it was quite remarkable
hov the Clek o this Parliament, and your very
distinguished sdf who made Barbados very proud at that
meeting, how that teeam was able in an atmosphere where
thekind of infrastructurewas not & the Conferencethat we
have here in Parliament, how they were able to perform
with a high degree of excellence, a high degree o
efficiency and, a the same time, from the very beginning,
transfer the kind of standardsand the kind of parliamentary
stamp to which we are accustomed in Barbados onto the
proceedings of that Assembly. | felt very proud that we
were able to see thisin operation.
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The Clerk was very much in his element ignoring all
who cdled on him, unless it seemed to be appropriate at
the time, by making sure that he attended to the particular
needs in an appropriate manner, and in a parliamentary
setting. So | feel adeep sense of pride. | fed honoured to
glow in the achievementsaof my long-standing friend, the
Clerk of this Parliament. | sincerdly hope that he will
continue to serve us with the degree of excellence, and the
degree of dedication he has shown in the past but, maybe
to atlow himself to be manipulated a little more by me.

Thank you very much, Mr. Speaker.

Mr. G. A. CLARKE: Mr. Speaker, | too would want
to congratul atethe Clerk of Parliament and alsoto sharein
the sentiments of dl Honourable Members here today. |
would also want to congratulate Canon Harewood on his
elevation in the Church.

| can say, Mr. Speaker, that | met George Brancker
a number of years ago, firgtly in the Public Gallery, and |
always remember the distinct call for order which amost
frightened everybody in the House that day out of their
skins. The call for order is very digtinct.

I met im when | came to the Opposition Office in
1991 and from that day | became a close friend of the
Clerk of Parliament. He has taught me many things, Mr.
Speaker. For example, he has taught me first of al how to
read the Edtimates. Many Members found it difficult to
read the Estimates. He has told me that everything that any
person wants to find out about the economy of Barbadosis
contained in the Egtimates and he has explained and shown
me a number of areas which | have been ableto use in nmy
short political career so far.

| believe, as one Honourable Member has pointed out,
that he had a hand in almost dl Parliamentary Questions
and Resolutionsthat are being asked from time to time, and
s0 many of these Resolutions have come to Parliament.

| remember the No-Confidence mation which was
drafted by the Honourable Prime Minigter in June, 1994.
That Resolution, Mr. Speaker, was craftily drafted by the
Prime Minister and overseen by the Clerk o Parliament. |
believe he has helped both sides to prepare nice crafted
Resolutions.

Mr. Speaker, | would want to say that the Clerk of
Parliament is a person who is wel-known throughout the
Commonwedth, as dl Honourable Members have said
before. When | visited London last year, Mr. Speaker,
many Parliamentarians asked us to convey ther regards to
the Clerk of Parliament. | want to wish him well and |
hope that he continues to improve Parliament because |
think this Parliament owes tremendous congratul ations to

the Clerk for having to reorganize and reshape this
Parliament.

If onecameto this Parliament10 or 15 yearsago, the
conditions that existed then were far inferior to what we
have today, so | think we oweit to the Clerk of Parliament
who has helped to modernize this Parliament to whet it is
today.

I would like to thank him. | would aso like to
congratulate Canon Harewood on his elevation.

Thank you.

His Honour R. D. MARSHALL: Mr. Speaker, | too
would like to join in the remarks that were expressed here
today in favour of the Clerk of Parliament, Mr. George
Brancker, and the Chaplain of this Honourable House,
Canon Harewood.

On coming to this House in 1994, that was ny first
association with the Clerk of this Parliamentand | can say
that he has been a tremendous help, not only to me, but to
many or al of the new Members because you will redlize,
Sir, that so many new Members came into this House at
one time. The Clerk is dways encouraging. He is dways
asking if one needs help or any assistance.

| rernember distinctly on my visit to London last year
when | went to Westminigter from the time | got thereand
people heard | was from Barbados, they al were asking
how is George doing. | remember going to the House of
Lords and meeting Lord Hilshim and he too asked about
George, dso, Sir Michael Marshall and wherever | went in
England, as | said, throughout the Commonwesdth, people
were asking about George. It only goes to show, Sir, the
kind of high eteem that people throughout the
Commonwedth have hdd for George over the years.

As 1 said, Sir, | would like to associate mysdf with
dl those sentiments and would wish the Clerk and the
Chaplain continuous good hedth and service.

| thank you.

Mr. D. St. E. KELLMAN:  Mr. Speaker, | would
like to join in the congratulatory remarks on behdf of the
Clerk of the Houseand also the Chaplain of this Assembly.
12.50 p.m.

| mugt say, | believeif you wereto question the Clerk
of the House he would say he has some roots in the
northernmogt parts of this country because speaking to him
and speaking to many people throughout the constituency
o St. Lucy | an told about his many boyhood days. | do
not know if he was rambling or not but | know that he
would have appreciated the good tidings that were given
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to him from the nice people of congtituency of St. Lucy. |
aso believe that the culture of those people would have
had an impact on him and | am not surprised, Sir, today
that heis 0 efficientand heisawayswilling to defend his
position.

| would liketosay, Sir, that wear e extremdly grateful
to have these two good gentlemen in our midst and |
believe that the younger people of Barbadoscan gain alot
from these people because they have tried and they have
achieved many great things. | believe, Sir, with God's
blessings that they will achievea lot more. Thank you.

Mr. L. R. TULL: Mr. Speaker, may | very briefly add
my voice to the profusion of economiums that have been
paid to the Clerk of Parliament and the Chaplain o the
House.

Mr. Brancker, the Clerk, and | go way back, amost
50 years when we were going to school and it is sad that
people do not change, that whatever you are a child you
are very much the same as an adult and over the years |
have seem a manifestation of exactly what | saw when |
was a school boy in the Clerk of Parliament as he carried
out hisdutiesin Parliament with a great deal of elan. Heis
classy in the way he carries out his job. He is a mine of
knowledge of matters parliamentary. He is extremey
accommodating and helpful to Membersof Parliament, not
only to the new ones as we have heard but even those who
have been around a long time. Whenever there is
something that you fed you have to research you need to
go no further than the Clerk of Parliament to satisfy that
need.

He and | started Parliamentary life the same time,
1971 - he as Clerk, | as a legidator and over the years |
have been the beneficiary o his far and wide knowledge.
| too like others travelled with him overseas at
Parliamentary conferences and | know for a fact of the
great respect in which he is held by Parliamentarians and
Parliaments throughout the Commonweslth.

| wat to correct one thing. My Parliamentary
Representative said that the Clerk has a hand in drafting
some mation. That is not true. We have different viewson
that one. That motion was the handiwork of the Prime
Minister as he then was, the Leader of Opposition and a
sndl group of politicians, Barbados Labour Party
politicians and it is not true to say that the Clerk o
Parliament had a hand in that. It bearstestimony to hisskill
and his knowledge as a Member of Parliament he would
know that he would not have a hand in drafting a maotion
of no-confidencein anybody in Parliament. What hedid do
as| understand it is say, thisis not in order, in other words
so far as helping to draft it to achieve an end, he from
time to time said this is not going to get passed. In other

words he advised againgt it, rather than having a hand in
putting a good resolution to hang anybody.

And now we come to the goodly Canon. He comes
from good stock, Sir, and therefore to have been elevated
to thelevel of Canon in the Anglican Church of Barbados
is what one would have expected and therefore | would not
waste words on that. That is something that has been due.

| am very glad, Sir, to congratul ateboth gentlemen on
their prefermentsand | hope that thelevel which they have
reeched in the esteem of their peers will continue to
manifest itself as a beacon for other young people whether
it be the Church or the Parliament or any aspect of public
lifein thiscountry it would be a beacon to show that from
certain beginnings we can succeed and will be for ever
examples to young peoplein that regard. | an grateful to
you, Sir.

Mr. SPEAKER: | would like to associate this
Honourable Chair with al of the congratulatory comments
made. The Clerk of Parliament, of course, has given us
outstanding service for the past 25 years and the fact that
we are now this year celebrating 357 years of
Parliamentary democracy and not only celebrating but we
are very proud that thereis sound parliamentary democracy
in Barbados and this is as a direct result of people who
have served in our Parliament, especially the likes of the
Clerk of our Parliament.

Thelast 25 yearsaof course he has worked with meany
Parliamentarians and a few Speakers. His help has been
invaluableto me and | associate mysdf of course with al
of those comments made by the other presiding officers,
especially. When we first came here a few monthsago we
were literaly taken in hand and | aways remember the
time in Canada, as referred to by another Honourable
Member, when the Clerk seemed to have expected that we
would have brought along our books which we did because
he had his books al well-prepared and we spent many a
night in the hotel room just going through al the Standing
Orders getting ourselves ready.

TheClerk of Parliament,over the years, | believe has
been known to mogt of you as being very professiond, a
men who aways at times sets out to view the workings of
Parliament from this professiona view point. | think | have
got to know him in these past few months a little better
than some of you who have known him for so many years
and | spesk on behalf of dl the members of the staff o
Parliament here, especialy the Deputy Clerks, dl the
different departments of Parliament, offering our
congratulations. We know him as a man who is very kind,
vay caring. We know him as a men who loves to know
that everything is done at the right time and in the best
way. We know him as a man, who in spite of the fact
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that he might pretend to be tough is very soft at heart, with
alot of empathy and feeling for his fellowman. | believe
that most of us here see aside of him that many of you do
not know and do not see and | redly salute him and
respect him for that side and it is a side that is very
encouraging to everyone of us here. We know of course
how he sets out almost every day to ensure that everything
goes well here and | do not think that we could be more
fortunate to find a person so committed to parliamentary
democracy.

Mr. Brancker's reputation of course as was stated by
most speakersisonethat isknown far and wideand | have
heard Honourable Members referring to occasions when
they were overseas. | went as far as New Guinea. | had
never gone that far and the first question that | was asked
when | arrived in New Guineais, how is George and | can
assure you that he is a person who is well-known, well-
respected throughout this Commonweal th.

An Honourable Member did say that it would be wise
for this Parliament if Mr. Brancker did set to work on
reforming the Standing Orders. | would like to put the
record straight that most of our Standing Orders over the
past few years have been organised and reformed by Mr.
Brancker and the Standing Orders Committeeis now in the
processof reviewing new Standing Ordersand all of these
Standing Orders have been drafted by Mr. Brancker.

Mr. Brancker'sadviceissought by all Commonwealth
countries. In fact on our way into the Chamber, Mr.
Brancker was telling me of a conversation he was just
having with the Speaker from Trinidad and this is
something that goes on every day. | do not know if
Honourable Members are aware of it but our Clerk is
calied on almost every day from as far north as Bermuda
to Trinidad, other parts of the world and | can tell you that
you cannot find a person who is so knowledgeable about
the Standing Ordersand rules relating to other Parliaments.
103 p.m.

| know that he will want all Membersto be aware of
the fact that this Parliament must always at al times be
ordered by its Standing Orders and he believes in this. |
know that every day of his life is bent on making things
bet:er for our Parliament. | think that we are very fortunate
to have such a Clerk.

| also would like to extend on behalf of the staff of
Parliament our congratulations on behaf of Canon
Harewood and we wish him wel in his new position.
Thank you.

Rt. Hon. O. S. ARTHUR: An appropriate Resolution
shall be drawn, Mr. Speaker.

Mr. SPEAKER: Yes, an appropriate Resolution of
congratul ation supported with acclaim by all Memberswill
be drawn and submitted to the appropriate persons.

ORAL REPLIES TO QUESTIONS

Mr. G. A. CLARKE: The reply to Parliamentary
Question No. 20 is ready.

ORDERS OF THE DAY
SUSPENSION OF STANDING ORDERS

Hon. D. A. C. SSIMMONS: Mr. Speaker, after lunch
the Government proposes to debate the Defamation Bill.
But in the meantime, | would move that Standing Orders
6, 16, 18, 20, 42(5), 43 and 44 be suspended for the
balance of today's sitting.

Rt. Hon. O. S. ARTHUR: | beg to second that, Sir.

The question that those Standing Orders mentioned be
suspended for the remainder of this day's sitting was put
and resolved in the affirmative without division.

GOVERNMENT BUSINESS

Mr. SPEAKER: Government Business is now the
order of the day.

SUSPENSION OF SITTING

Hon. D. A. C. SNMONS: Mr. Speaker, | beg to
move that this House be now suspended until 2 o'clock.

Rt. Hon. O. S. ARTHUR: | beg to second that, Sir.

The question that this House be now suspended until
2 o'clock was put and resolved in the affirmative without
division, and Mr. SPEAKER suspended the sitting
accordingly.
1.06 p.m.
RESUMPTION

Mr. SPEAKER: This sitting is now resumed.
Government Businessis resumed.

ORDER NO. 3 - TO MOVE THE SECOND READING
OF THE DEFAMATION BILL, 1996

Hon. D. A. C. SIMMONS: Mr. Speaker, Sir, what we
call the tort of defamation isalegal cause of action that is
intimately bound up with the concept, indeed the right of
freedom o speech. The Congtitution of Barbados, Mr.
Speaker, in section 11 dictates that every person in
Barbados is entitled to the fundamental rightsand freedoms
of the individual subject to the respect for the rights
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and freedoms of others and subject to the public interest.
Now listed among those fundamenta rights and freedoms
is what the Constitution of Barbados refers to as freedom
o conscience and freedom of expresson. But the
Condtitution itself recognizesthat thoserightsand freedoms
which it proclaims are fundamenta are themsalvessubject
to limitations which are designed to ensure that the
enjoyment of those rights and freedoms by any individua
does not prejudicethe rights and freedoms of othersor the
public interest.

In section 20 of the Condtitution, the phrase'*freedom
of expresson” includes the freedom to hold opinions
without interferenceand | quote, Sir:

"Freedom 10 receive ideas and information without
interference and freedom from interference with
correspondence and other meansd communication.”

However, Sir, specific limitation as | indicated is
placed on those freedoms by the Conditution itsdf to
reinforce the concept that freedom of expression is not
absolute. So that in section 20(2) of the Constitution there
appears wha we cadl a derogation clause and that
subsection provides:

"Nothing contained in or done under the authority of
any law shall be held to be inconsistent with" - (and
| interpose here, Sir, that part of the section which
provides protection of freedom of expression.) “'to the
extent that the law in question makes provision that
is reasonably required for the purpose of protecting
the reputations, rights and freedoms of other persons
or the private lives of persons concerned in legd
proceedings."

That is section 20(2)(b). So that in the Congtitution o
Barbadositsdlf, thereis a specificreferenceto laws deding
with protection of reputation. Therefore, when the
Condtitution was being drafted in 1966, the framers of the
Condtitution had in mind at the time the recognition of the
exiging law of defamation and they have preserved that
exigting law to the extent of section 20(2)(b). We may ask,
Mr. Speaker, why is it necessary to have a lav o
defamation? For the same reason that the Congtitution
refers to the idea of reputation, the law of defamation
protects a person's interest in his reputation, an interest
which is if you like determine our reputation, which is
determined not by the man himsalf but by other persons
using the objectivecriteriaof reasonableness.

210 p.m.

The tort of defamation limits freedom of speech, as
| indicated, Sir, but certain safeguardshave been built into
thelaw of defamation to ensurethat that freedom of speech

is not unreasonably whittled down. The safeguards which
have been built into the lega requirements are certainly
three - other Members may think of others - but | can
think of three specific safeguards which the law has
developed over time in the requirements for freedom.

First of all, trid by jury. The right of a person to be
tried by jury in a defamation action is one o the few
surviving rightsin the civil law. Generaly, civil casesare
tried by a Judge alone, but the law recognises, and we have
recognised in the Juries Act of Barbados, for mdicious
prosecution, defamation and oneor two othersthat theright
for a men to say: "'l don't wat to be tried by a Judge, |
want to be tried by my peers’ is retained and therefore a
defendant in defamation proceedingsin Barbados till has
the choice to opt for a jury trid. That is something | did
when | was in private practice in relation to cases brought
by Mrs. Ram againgt The Naron. | thought that sheis so
well-known and her businesses are so popular, that she
should be tried by 9 people in Barbados who may have
dealt with her over the years or have done business and
they would be able to say what kind of reputation she has
when we get to trial.

The Court of Apped in alandmark case thefirgt time
it was discussed in Barbados, about 1993, upheld the
dtuation that in certain cases it is convenient to have these
trils by jury. Lord Denning in one of the cases - | think
it was Goldsmith = had made the point that when
somebody'sreputationis up for challenge and the argument
restson fair comment and so on, it isas wdl that you have
ajury to decide those matters. | must say of course the use
o ajury in civil cases in Barbados has diminished to the
point where the other sidewasarguing, in the case of Mrs.
Ram vs. The Nati on, that it hed fallen into such desuetude
that perhaps it should no longer be recognised, except thet
this Parliament in 1970 when it passed the Juries Act
specificaly included theright to trial by jury. That lawyers
have not made use o it, while it is provided for in the
dtatute, may have to do with the type of case or other
condderations about which there can be speculation. That
right to a jury trid in defamation cases can only be taken
away if the trid requires, and | quote from Goldsmith:
"*...prolonged examination of documentsor accountsor any
scientificor loca invegtigation which cannot be meade with

ajury.”

The second safeguard for freedom of speech | think
isthat ruleof law that says that a court will not restrain by
injunction the threatened publication of defamatory matter
by way of granting an interlocutory injunction if thereis
any doubt as to whether the words are defamatory or if the
defendant swears an affidavit that he intends to judtify
the words, or indeed if the occasion is a privileged one.
| have again, Sir, vary persona experience of that.
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The Honourable Member for Christ Church West and |
once brought an action againgt Mr. Eric Sedly for dander.
It was in 1979 at the height of one of the greatest danders
that has ever been promulgated in Barbados, the Pelé case.
Mr. Eric Sedly, who then was being used by the
Democratic Labour Party to purvey all kinds of ...

Mr. B. M. TAITT: On a point of order, Sir.
Hon. D. A. C. SSMMONS. ... have the evidence.

Mr. B. M. TAITT: On apoint of order, Sir. | am the
Generd Secretary of the Democratic Labour Party. The
Democratic Labour Party has never in itsentire history has
never prayed in aid Eric Sedy to do anything for it. The
Honourable Member is mideading the House. Eric Sedly is
not a member, he is not a supporter at this time, he is not
an agent, and the Honourable Member redlly ought not to
dander the Democratic Labour Party.

Rt. Hon. O. S. ARTHUR: Mr. Spesgker, Sir, on a
point of order. | riseto correct the record that has just been
distorted by the Honourable Member for St. Michael West.
| went through a by-election campaign in . Peter and Mr.
Eric Sealy was on the platforms every night in the first by-
election campaign slaughtering me, by his own admission,
on behdf of the Demoacratic Labour Party, and it would be
a gross misrepresentation for the Honourable Member for
St. Michad West now to want to purport, contrary t the
facts, that Eric Sealy has never functioned on behdf of the
Democratic Labour Party. Mr. Sedy himsdf has
acknowledged, and acknowledged in that campaign, to his
subsequent regret, that he was functioning on behdf o the
Democratic Labour Party.

Mr. B. M. TAITT: On apoint of order, Sir. | believe
to dlow the record not to show that Eric Sealy has been
known from time to time to admire the Democratic Labour
Party, but not to work for or on behdf of the Democratic
Labour Party...

Hon. D. A. C. SIMMONS: | would only interject, Sir,
that in the February 1976 by-eection in St. Philip North he
was on my side then. At the time of the very disgusting
Pelé danders, on 4th February, 1979 at Factory Avenue,
Wildey, St. Michael, Mr. Sealy said these words about the
then Attorney General, Mr. Henry Forde, and mysdlf:

"Henry Forde's handsare clean!  Ask Henry Forde if
it is not a fact, ak him, that he Henry Forde as the
Attorney General of Barbados spent about three or
four hours with Hyacinth Goring while the inquest
was going on. What was he talking about? Ak David
Smmons if Hyacinth Goring wanted to leave
Barbados, and the police did not want her to leave.
Ask David Smmons if it is not a fact that Hyacinth

Goring was in his office and he had a heated
agument with the policemen on that particular
occasion. Why did he interfere? Ask Henry Forde if
it is not a fact that at one time theinquest had to be
adjourned because the papers... were in the Attorney
Generd's office. What were the papers doing there?
There was interferencein the Pele's murder case. And
if it were somebody different to Hyacinth Goring,and
if the rumour did not have some fundamentd truth
about it, ladiesand gentlemen, let metdl you tonight;
if it was me | would been hanged long ago, if | did
not apped.”

End of statement.

220 p.m.

All of that, that particular reference, is to be found
in Volume 35 of the West Indian Reports, page 55.

All of what he said, Sir, was a vicious lie. We sued
to try and restrain him from further publication and he put
in an affidavit saying that he was going to jugtify what he
hed said and prove the truth, A classic case!

Mr. Justice Williams, who was Acting Chief Justice,
then held that once you file an affidavit as a defendant
saying that it was either fair comment or you were
justifying what you said or it wasa privileged occasion you
could not get an interlocutory injunction and that thewhole
business would have to await and abide the outcome of the
trial. So Mr. Sealy is forever in the annalsimmortalised in
the lega reports of the Caribbean.

The Chief Justice said these words about freedom of
gpeech quoting from Bonnard v. Perryman and William
Coulson & Sons v. James Coulson & Co.

“The right of free speech is one which it is for
public interest that individuas should possess, and
indeed that they should exercise without impediment,
s0 long as no wrongful act is done; and unless an
dleged libel is untrue, there is no wrong committed;
but, on the contrary, often a very wholesome act is
performed in the publication and repetition of an
dleged libel. Until it is clear that an dleged libel is
untrue, it is not clear that any right at al has been
infringed; and the importance of leaving free speech
unfettered is a strong reason in cases of libd for
dealing mogt cautioudy and warily with the granting
o interim injunctions.”

So the injunction was not granted. The matter was
seitled after Mr. Sedy made a suitable gpology to the
Honourable Member for Christ Church West and mysdlf.

No money passed one way or theother, neither in damages
nor in costs.

Aside.




3319

Hon. D. A. C. SMMONS: That is the second
safeguard that | spesk about in relation to freedom of
speech. You can say what you like, but if the defendant
then comes back and says, "I am going to prove that what
| said was true”, you cannot gag him at that stage of the
proceedings by interlocutory relief.

Of course, Mr. Mottley and Mr. Pierce were the
others. We had Mr. Bear and Mr. Colin Williams.

Sir, thethird way in which | think thelaw obvioudy
protects freedom of speechisin the defencesthat are made
available to the defendant: judtification, fair comment,
privilege both qualified and absolute. So if you make a
statement that may on its face appear to be potentialy
defamatory the defendant may be able to rely on one of
those defencesas a matter of law.

Mr. Speaker, before | come to the history, today we
are making a bregk with a law that has been on the statute
book of Barbadosfor exactly 90 years, the Defamation Act
of Barbados1906. It has never been substantialy amended.
Itisin 4 sectionsonly and we are recognising, as | shall
Aiscuss later on, that in some respects thelaw of copyright
and the law of defamation are 2 branches of the civil law
that areof very geat importance, the one dealing with the
protection of intellectua property and the other dedling
with the protection of a person's reputation, very important
considerationsin a small limited society like ours where
rumour has been shown over the yearsto have the capacity
to destroy reputation and character dmost forever.

| can think of politiciansnot too long ago who were
the victims of some o the most vicious danders in this
country which people believed and which had the effect of
seeing them losetheir seats. | tak of Liond Craig. | think
of what happened, Sir, in the lead-up to the elections o
1986 when evidencewas given in the courtsof thiscountry
that a late former MP, one Tommy Miller, used to go for
ingtruction to the house of another former MP every day to
know what to say at a meeting that night and it went all
over thiscountry and the case was shown to have dandered
Craig 5 times. The mogt vicious things. For each of them
the Chief Justice gave $10 000. Fifty thousand dollars
Craig was awarded and he didn't collect acent. All of that
was evidencegiven in the court.

Aside.

Thedevelopment of thelaw of defamation, though in
part codified, is redly an evolutionary creation of the
common law and comes from many sources. Roman Law,
Sir, which you spesk of famosum malum, Sir. The Anglo
Saxon Law, and even the Bible, Sir. | was able to find a
reference to the Bible because | do not know it that well,
Sir, | confess. Leviticus Chapter 13 verse 16. You know
what Leviticussaid, Sir?

2.30 p.m.

"Thou shdl not go up and down as a tde bearer
among thy people.”

There have been datutory attempts to deal with
various aspects of defamation from time to time in
England, Sir. Faulks' Liable Act, the Parliamentary Papers
Act, Lord Scarman Act, 1843, the Libel Act, 1945, the
Sander of Women Act, 1891, the Defamation Act, 1952.
In Barbados we really incorporatedall these Lord Scarman
Act in our law.

2.30 p.m.

Notwithstanding,Sir, theenactment of legidation, the
dynamism of the common law has been very active in
engraftingall such legidativeprovision as there have been,
and adding new rulesto the bare bones of the statutes.

Sir, people are fascinated by the law of defamation.
Early in this century there was a case which was of far
reaching proportions, which | was able to rely on in
another matter, Sir, in which Mr. Delisle Bradshaw sued
Mr. Eric Sedy and got an injunction against him, arising
out of the same Pele business.

In relation to the intention of the author, the law of
defamation, asit presently stands, does not pay any regard
to the law of intention. If you call me a thief, it does not
matter that you intended to call me a chief and you
dropped your "'c* and your “t” transposed. The intentionis
irrelevant.

| believe certain Membersof this House will find this
one interesting, Sir. Way back in 1910 in the case o
Hulton & Co. v. Jones, The Sunday Chronicle, a newspaper
in England published these words.

"*Upon the terrace marches the world, attracted by the
motor races— a world immensely pleased with itsdlf,
and minded to draw a wedth of inspiration - and,
incidentally, o golden cocktails - from any scheme
to gpeed the passing hour ... "whist! Thereis Artemus
Jones with a woman who is not his wife, who must
be, you know - the other thing!" whispers a fair
neighbour of mine into her bosom friend's ear.
Redly, isit not surprising how certain of our fellow
countrymen behave when they come abroad? Would
you suppose by his goings on, that he was a
churchwarden at Peckham. No one, indeed, would
assume that Jones in the amosphere of London
would take on so austere a job as the duties of a
churchwarden. Here, in theatmosphereof Dieppe, on
the French side of the Channdl, heis thelife and soul
of agay little band that haunts the Casino and turns
night into day, besides betraying a most unholy
delight in the society of female butterflies.”

o
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Now, he was talking about Artemus Jones. The truth
is that there was ared Artemus Jones, as Members on the
other side would recall, who was a well-known barrister.
The article was not intended to refer to the barrister, but,
unfortunately, Artemus Jones was able to find people who
were able to say when we read this we thought this was
you, and got a heavy piece of change. Similarly with the
men Harry Newstead, Cassidy v. the Daily Mirror. The
point is Sir, it is sill the law.

I go further. The Faulks Committee looked at this in
1974715 and saw no reason to change it. We have to
changeit in our law, Sir.

Audtrdiahas not changedit. It isstill thelaw because
if you change the law, clearly everybody will run to court
and say,"Well, | did notintend to say that, | did not intend
to publish that" and make a nonsense of the thing. So, in
fact, the rule would be: **publish and be damned.”

Now, Sir, what is defamation? | am taking a little
time with this, Sir, because, as politicians we are liable
from time to time to say things or put thingsin a way that
may give. ..

Aside.

Hon. D. A. C. SIMMONS: We say thingsfrom time
to time on platforms and sometimes we are sued,
ometimes we are not sued. Demerieux, the lecturer at
Cave Hill has written a book about Human Rights and
Fundamental Freedoms cases in the Caribbean. She has
shown in that book that the vast mgority of defamation
cases in this region have involved politiciansand | thought
| would take the opportunity today, Sir, since this is a
House that does not contain all lawyers, to ded with the
matter for our own benefit.

Aside.

Hon. D. A. C. SSIMMONS:; The Honourable Member
for St. Michadl South Central got $10 000 from a non-
lawyer in 1978. | aso know a lawyer who became very,
very high in this country up to two weeks ago who had to
pay Tom Adams $10 000 for his mouth toa | will leaveit
like thet.

Sir, the definition of defamationisavery difficultone
- judges, textbook writers have al hed a go at it, Sir, and
some definitions have been held too narrow — causing a
person to be held in hatred, ridicule, exposing a person to
hatred, ridiculeor contempt. That is one thought to be too
narrow. The best oneis Sim v. Stretch. That isstill the best
one, a fase statement which tends, and the key thing that
people do not remember is "tends” It does not actudly
have to. If a statement tends to lower the plaintiff in the
edimation of right thinking members of society generdly,

that is the tense for defamation. It does not actually have
todoit. If the satement tends, and the court could exercise
that, that is the key, Sir.

In other words, people in the press writing stories
based on rumour and so on  have to be careful. They have
to ask themselves the question, and | suggest the question
which people who write and speak, particularly publicly,
should ask themsdlves this. |'s the statement such that, in
theeyes of afairer and reasonable person it will reflect to
the discredit of that individual to whom it refers?

Aside.

Hon. D. A. C. SIMMONS: It ought on its face to be
a false statement but if the defendant can prove that it is
true, it is no longer false.

Now, Sir, theexistinglaw of defamation in Barbados,
as | say, has clearly been in need of modernization for
many years. It isreplete with deficienciesand it has tended
to work hardship, | think particularly on the media. The
media in Barbados have been the ones more than anyone
else who have been campaigning for reform of the law o
defamation. | addressed the Journalists Association Annua
Awards Ceremony theend of 1994 or early 1995 and they
wanted me to talk about defamation. | talked about it and
| promised legidation that would modernize the law.

Let me look at some of the anomalies under the
exigting defamation law, Sir. The law in Barbados, first o
al, is principaly based on the English common law and
that law has compartmentalized defamation into libel and
dander, libel being, of course, a matter which isin a more
or less permanent form, something that is written, and
dander which is oral or spoken and in a more transient
form. But, in that dichotomy which English law still
recognises of libel and dander, there are anomalies. What
is the position with a tape recording, a video recording,
tdevison? Is something published on televison in
Barbados libel or dander? That decison never came.

It was teted in the case involving a report by CNN
transmitted by CBC of the woman, Jerry Hall, who was
charged here for drugs and the CNN report tended to
suggest that the magistrate was corruptibleand the lawyers
for CBC at the time, the late Mr. Asquith Phillipsand Mr.
Colin Williamsargued that it waslibel. My contention wes
that it was dander for the reason that England hed dealt
with that in 1952 but we have never dealt with that. So that
is one of the anomadlies that exists. In this day and age
when technology has developed to the standard that it has,
we have to ded with the question and decidewhereweare
going to put, as| say, television, cassettes, and so on in the
scheme of things, and we have that as well in the law as|
will cometo, Sir.
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Now, another problem. The present law says, Sir, that
if itisalibel, you do not have to prove what the lawyers
call speciad damage. It is actionable without more, what
they call actionableper se. On the other hand, dander, in
most danders you have to prove damage except in four
cases. One or two of them are survivals of adifferent age,
perhaps, the Victorian age, and | do not know if in
Barbados today they would be of any moment having
regard to the development of society, for example, where
words impute unchastity or adultery to a woman. Some
would argue that unchastity is no longer a rara avis, not a
rear bird, Sir, but more the norm. Adultery - there are
peoplewho say that if they apply certain teststo paliticians
in Barbadosthat apply to politiciansin the States that none
would pass the test. Not in this Parliament, of course. | am
dealing with a different era.

Mr. SPEAKER: You said chastity or adultery?

Hon. D. A. C. SSMMONS: Unchadtity. Chadtity is a
raraavis, Sir. Adultery | suppose came into the law when
adultery was a crime.

Asde

Hon. D. A. C. SMMONS: Up to 1857 adultery was
acrime, Sir. It is no longer acrime. It used to be caled an
offence but now it is still part of the law of Barbados.
Now if you wak about and say that so and so is nat a
virgin, she has a case, not writeit. If you wak about and
sy it, it is ill part of the law and there are others that
people have to be careful about. If you imputeto a person
that he has a contagious or infectious disease, again, Sir,
that is dander actionable without proof of specia damage.
If anyone walks about and says that somebody has AIDS
- or in the old days they used to say a clap and so on -
that is dander. You cannot say those things about people.
People do not understand that. That is the law.

Asde.

Hon. D. A. C. SMMONS: We s2 it every week.
People come and ask you for a little .10¢, you can be
locked up for that. That is begging ams, dl of those
things. | an not really dealing with those. That is different,
Sir.

The third one, Sir. If you say about a person that he
is guilty of atype of offencewhich carriesimprisonment,
and it is not true, it is dander and the fellow does nat have
to prove anything, just to show thet it has been said. Then,
of course, Sir, the one that would apply to many peoplein
public life, particularly a Minigter of the cloth, where
words are caculated to disparage a person in his office,
profession, calling, trade or business, not picking pond
grass, that is vulgar abuse. Vulgar abuse must be
distinguished from defamation.

245 p.m,

Mr. SPEAKER: Order, please.

Hon. D. A. C. SMMONS: Those are some of the
antiquitiesthat have survived in our law.

Asde

Hon. D. A. C. SMMONS: Adultery is not a crime.
The Prime Mingter is very concerned to ask meif adultery
is a crime. He has no fear of this. He is a very wdl
behaved person.

Mr. SPEAKER: Please let us hear the Honourable
Member. Honourable Member for St. Philip North, listen
to this point on adultery, please.

Hon. D. A. C. IMMONS: | say it is hot acrimeany
more. Sir, this is not a Bill about matrimonid law. | am
dealing with the little anomalies that we have in the law.
We have the two defences, Sir, of judtification and fair
comment which are technical in terms of proof of them.
Pleading is not a problem but proof of them is a problem,
Sir, and has hamstrung many a defendant and the Faulks
Committee and all those who have looked & it said that
they needed to do something about those defencesand we
aredoing it

| think too, Sir, even though some of us have
benefitted by actions brought on our behdf againgt the
media, | think it is fair to say that sometimes people tend
to sue the media for little things that are correctable that
redly have not outraged the public or caused the public to
think less of the person. Somebody says that David
Simmons was charged with an offence yesterday and they
mean David Simpson that could be something that
somebody would want a big lot of money. But it can be
redressed by an apology, a correction and so on. So that
most newspapers have found over the years that they have
been the target for thedightest transgression and also some
o the radio stations. So we have taken steps to ded with
trivia errorsin the legidation as | will show.

Now, ancther thing, Sir, we have been talking ever
since September 1994 and before about the desirability of
broadcasting parliamentary debates preferably on a separate
and dedicated channd that gives the public achoice. Under
the present law there areinherent problemsin broadcasting,
and by that | include telecasting live debates. Members of
this House are very restrained and very, very responsiblein
their conduct when debates are televised. | think it is only
because we have this very high regard for propriety and
high regard for the viewing public that none of us has been
sued. | do not mean this Parliament necessarily but evenin
previous Budget Debates when they were the only
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debates telecast. None of us have been sued as a result o
anything said. Sir, not that you could sue, but there has
been no dander. Strong words, a little abuse perhaps, but
no dander.

Now we need to do something about the law. If we
are going to telecast and broadcast debates in future we
must put the law in place. We have taken stepsin the Bill
and | will go through it to show how we have done that.
Live broadcasts, for example, will be absolutely privileged
because the station would not have an opportunity to edit,
stop or whatever what you are saying, while in a recorded
broadcast you have the opportunity, if a Member said
something that mashed the crease, to edit it out and so on
and that one therefore will attract qualified privilege.

There is no adequate provison in our law for
offering of amendsand again the existingrulesof law bear
unfairly on personswho may have been mere conduit pipes
in the publication. Somebody writes a book or a pamphlet
that islibellousand putsit in alibrary or in a bookstore in
town. The booksdller may not have reed it. The librarian
certainly may not have read it. But they will al be liable
as publishers of the libel under the present law. Thet is

unfair. You are fixing liability to people who do not know ]

what the matter contains. So that we are changing, Sir.
That would not apply to anybody like thelate Oscar Hinds.
Because | remember him in 1985, he waked about this
country with a nasty document. That is why | cursed him
before he died and | an going to make sure that what he
did is halowed in theannals of hisfamily because he was
a nasty, wicked man and he should not lie like that. He
walked about this country. He died more than 3 years ago.
He waked from store to store in Bridgetown with
something that emanated out of the bowels of another
political party that libelled from the then Prime Minigter,
the Honourable Member for Christ Church South. | think
he had my namein it and al kinds of people. | an saying
that he was not an innocent disseminator. He knew what he
was doing because he was walking about telling people,
come read this here. He himsdf could not read and write.
He was used. He was made a JP and could not even sign
a warrant.

Sir, more than that | think we ought to be aware that
the growth of modem technology has brought with it new
chalenges to the law in paticular in relation to
publications. The rapid expanson of computer network
systems has focussed on the possbility of defamatory
materid appearing or being availableon many outlets. Only
yedterday somebody was telling me that there is a
Barbadian who is a plaintiff in an action and he hes a
whole heap of suff on the Internet about the Government
and other things. | am having that checked out. That is the
thing, people can use the Internet now for al kinds o
purposes, including libel.

Now, Sir, with that kind of background let me dedl
with the Defamation Bill, 1996 itself. | have dealt with the
historical background, the deficienciesin the existing law,
0 why do we want a Bill in 19962 The Barbados Labour
Party in its 1994 Manifesto committed itself to bringing a
new Defamation Bill. The media has pressed for this
legidation and we are enacting the new legidation with a
view to reforming and modernising the law.

| wish, a the outset, to pay tribute to a number o
persons who helped with this legidation. First of al the
Lav Reform Committee. This is the work of the Law
Reform Committee. Let me say it again. | said it last year.
255 p.m.

The Law Reform Committee is not functioning as
well as | would have hoped, Sir, and when | say thet |
mean that we took trouble to give the Bar an opportunity
to have a number o lawyers represented on the Law
Reform Committee to get involved in the development of
the law and the reform of the law. Y et, when we tried to
have meetings every month, very often the mesetings have
had to finish without a quorum because a number of
persons will not attend the meetings. | have ingtructed the
person in charge not to waste any more time. Do the draft
and we will back them in the Ministry. We will send them
to the politica partiesand other interest groups with atime
limit for responses and we will go with it. If the lawyers
are not interested in reforming their laws, that is a matter
for them. But | am disappointed in the attitude and the
response. There are 3 or 4, and it would be invidious to
call names, but there are 3 or 4 who turn up regularly, do
work, take away reports from other countries, study them
and come back and say that we can do this or we cannot
do this, and give us the benefit of their help. But there are
others who just do not come.

Sir, | wish to thank the Law Reform Committeefirst.
| also wish to thank the political parties to whom the Bill
was circulated for the comments that they sent in, Sir. The
Bill was widdy circulated to the media houses and we got
very good comments from the media houses, particularly
The Nation Group. They sent the Bill up to Jamaica and
had a stucly done and commented on by a leading Queen's
Counsdl in Jamaica who loves the Bill. Earlier this yeer |
had the benefit of spending an afternoon with an English
Q.C., Mr. Desmond Brown, who practises exclusively in
thisfield and his meeting with the Law Reform Committee
was very illuminating. He too loves the Bill and has taken
it back, in fact, to give the retired Mr. Justice Faulks a
copy because he thinks that he will be very pleased with
the Bill which in fact incorporates a number of the
suggestions of the Faulks Committee's 1975 views.

| delayed a little bit in bringing the Bill, Sir, for the
reason that last July the Lord Chancellor's Department in
England published this document and when | passed
through London sometime around September | got
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hold of it. It is "Reforming Defamation Lawv and
Procedure: Consultation on a Draft Bill: June 1995" and
what we have doneis to have incorporated certain of the
provisions of this English draft into our law in respect
particularly of "offer of amends" and we have used what
the English have provided there, Sir, and we have gone a
little further. Now what are the main featuresof the Bill,
Sir? Just let me run through for Honourable Members
benefit the main features of this Bill.

First point. When the Bill is passed, there will no
longer be a digtinction between libel and dander. All o
that matter which is defamatory will smply be caled
defamation and you bring one action. So when it is cited,
Sir, and proclaimed the distinction between libel and
dander isabolished. The Faulks Committeein England had
recommended that. We have accepted that and everybody
agrees with it. We have not proffered a definition of
defamation in the Bill. We prefer the better view as
represented to us by most of the people with whom we
consulted to leave it and let the common law definition
interpose between the statutory provisions of this Bill. So
it is not a complete code. It will ill rely on the common
law to some extent.

The second main feature of the Bill, and this is a
technica thing, is that we are clarifying the law as to
separatecauses of action relying on both the wordsin their
natural and ordinary meaning and the legd innuendo. That
is Clause 4 of the Bill. Let me give you an example of a
legad innuendo, Sir. If | were to publish, Sir, of the
Honourable Member for . Michael South Central who has
expressed himsdf to be the man person and the
embodiment of the National Democratic Party that, in fact,
he is a supporter of the Democratic Labour Party, that
would be defamatory, Sir. If | published that of the
Honourable Member for St. Michad South Central, it
would be imputing to him palitical dishonesty assuming
that it was not true. Now that isalegd innuendo, Sir, for
the statement in its natural and ordinary meaning because
do nat forget libel is about words or defamation is about
words and meanings of words. In its naturd and ordinary
meaning that innuendo is not defamatory but it becomesso
by reason of specid facts concerning the Honourable
Member for St. Michadl South Central which are not stated
in the words but which are known to certain persons to
whom the matter was published. So that it would become
alega innuendo if | knew facts or some d us knew facts
that he had been meeting secretly with the Other Side
saying | am going to support and moving to give al of the
press releases like calling on the Minister of Transport to
resign and not letting the real Opposition do that, Sir, while
heis usurping the party. When you publish dl those things
and the public knows these things, that might be legd
innuendo, Sir. That is a technica feature, Sir, which |
would not expect many non-lawyers to appreciate.
3.05p.m.

The next main feature of the Bill is the defence o
triviality. Thisis new to Barbados, new to the Caribbean.
It will now be possble for a defendant, particularly the
media, to show that having regard to the publication and
the circumstances of the publication that the person
defamed, as we say in section 6, was not likely to suffer
harm to hisreputation. Yes, it was a technica mistake, but
redly nobody would think less of the person because he
published it...

Aside.

Hon. D. A. C. SMMONS: ...or misspelled a name,
or something like that. | gave the example o the famous
case where it was dtated: "'Car thief to pay wife £2 000.”
In fact thelibdl in that was one letter. It should have been
"car chief' and they published"car thief'. That one letter
made it libellous.

Another important feature is in relation to the
defences. We accepted the recommendationsaf the Faulks
Committee that whet is presently called the defence o
justification should in future be renamed the defence of
truth. We have changed the rule, because it is a vay
technica defence to run. It is a dangerous defence to run,
because if you do not prove each and every aspect of the
matter you say you are seeki ng to justify, you are out and
you will lose as the defendant and have to pay heavy costs.
It puts a great burden on a defendant to prove the case.
Even though the law spesks of the words being true in
substanceand in fact, when it comes to actudly pleading
and then proving the case,' you will be required to prove
each and every particular thing that you set about to prove.

Similarly, fair comment. | will take the two together.
Itis part of the law, it is a defence that you can comment
on amatter and use it asadefence, provided that comment
is fair and provided it is on a matter of public interest.
Some little private business between my wife and me, or
something like that, you cannot comment on in the
newspaper and say that isa matter of public interest. It has
to be a matter of public interest. Again, the present lav
requirestoo many specificsin terms of the requirement for
proving the defence. It will work hardship and everybody
accepts, even the New South Waes Bill that we looked at,
everybody agrees that we need to relax those rulesand we
have rdaxed the rues in relaion to the defence of
justification and fair comment and renamed them truth and
comment.

Also, fair and accuratereports of court proceedingsin
the media Thisisagood one. | do not read court casesin
the newspaper. Mogt lawyers | know pay no regard to the
reports of court cases in the newspapers. The newspapers
will give two whole pages to cases in the courts. But
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you get a distorted view aways, because what the
newspapers and the radio and televison stations do, they
hear the prosecution and what the prosecution witnesssays,
if it is a rape victim, whatever the person says giving
evidence on behalf of the prosecution they try and report
that faithfully, but when it comes to reporting wha the
defenceis cross-examining about you do not get that. So
you do not get a balanced report, and for about 15 years|
do not read it. If anybody asks me what cases are reported
today in the newspaper, | cannot tell them. When | get to
pages 3and 4 of The Nation or The Advocate | change fast
to the editorial page. It is a waste of paper. You get a
cockeyed view, so it isa waste of time.

What the law is asking for here, and | send this
message to the Press generdly, is that for a fair and
accurate report of court proceedings you cannot be sued.
Absolutely privileged. Buit if you give one side and do not
givetheother, it is neither fair nor accurateand you cannot
clam the privilege. Weare doing alot in this Bill for the
media, but we are also asking them to show a sense of
responsibility, a sense of balance and fairness in reports
and you get the further benefit of the law. The accused
man could probably sue and say "my lawyer in cross
examination made a mess of the prosecution wimesses,
even caught them lying, or they admitted they werelying."”
The Press does not publish those things.

Another featureadf theBill isthat we are dealing with
the privileges relating to Parliament. We set out in the
Schedule various privileges which can attach, which will
carry qudlified privilege, not absolute privilege. 1 an not
going through the Schedule, Sir, it is there for everybody
to see | think | explained earlier that where broadcasts
from Parliament are live, the station can plead absolute
privilege if they are sued. Where broadcastsare recorded
and are not live, and they have an opportunity to look at it
and do not edit it, they do tha at their peril. They can
only plead qudified privilege. The First Schedule lists
various kind of reports which attract quaified privilege.

Some jurisdictions have gone the route of not

dlowing aplaintiff to plead what is caled mdiceto rebut
ome o these defences, so those who have one o the
earlier drafts of the Bill may see that maice was |eft out.
As a matter of policy, | thought that malice should be
retained to rebut the defences of truth and qudified
privilege, for the reason that in small societies people very
often for ulterior purposes are prone to speak ill of others.
315 p.m.

Let me give an example and finish the sentence. It is
useful to have that rebuttal. Let me tell you what happens,
particularly with women. A woman appliesfor a job. Her
former employer is asked for a reference. Now in those
circumstances, the employer is entitled to give a reference
which may reflect adversely on the person. He can write

—_—

and say, yes, she worked for 15 years but 1 must tell you
sheisnot trustworthy. If he doesthat, the law protects him
even though to have said that she may not be trustworthy
may amount to a dander or a libel.

Thelaw saysthat there are circumstanceswhich arise
where a person has a legal, social or mora duty to makea
gtatement, even if defamatory of another person who hasa
corresponding interest in receiving that statement. So, as
between a former employer and prospective employer, the
former employer can writeand say he really thinks that she
isnat hisor her type because sheis not only incompetent,
sheis not trustworthy.

What has happened in cases to my certain knowledge
is that the employer gave the employee a bad report as it
were and she doesn't get the job. Do you know why he has
given the bad report? It is because he tried to get off with
the woman. She wouldnt entertain him so he gets back at
her by "'nastying™* up her character. It is as smpleas tha.

I will not outlaw méalice when | know that that kind
of thing happens in Barbados. | want to give that woman
the opportunity to say, "You know why he says that | am
not trustworthy? Because on Christmas Eve 1989 he felt
me up'. Or he did this or whatever. | will not go into
details. People should still have the right, particularly
vulnerable women, to use that kind of rebuttal in evidence
to show sexua harassment. Thereare other cases. It might
not be sexua harassment. It might be just a long standing
averson 1o somebody short of sexual harassment but the
true facts are not known until the person gives evidence,
and | say that malice should remain in thelaw for the time
being.

Now, Sir, clause 15. Thisis an important feature of
this Bill and is an innovation. The cause of action in
defamation arises from the publication of a matter rather
than the actual writing or speaking, because defamation is
not only a false statement which is likely to cause you to
be thought less of by right-thinking members of the
community but it is a statement that must be published to
athird party. It is no good ny telling my wife when the
rule as between husband and wife was that there can be no
libel. | tell my wifesomething about my colleague. Thatis
not defamation because it has not been published to an
independent third party because my wife and | were seen
in the law at one time to be joined through the fiction of
the unity of the spouse. We are now independent persons
but you mug make the defamatory statement about a
person to another person, a third person.

There are a number of persons who are presently and
have forever been liable to being sued for defamation but
who had no part in it. We are changing the law to give
them an opportunity in clause 15 under the heading
Responsibility for Publication. Basicdly wha we are

saying is
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"In proceedings for defamation a defendant who is
not primarily responsible...”

Not talking about the editor. Not talking about the
publisher, but talking about the ven driver who brings my
Nation at 3 o'clock in the morning. Heis just doing a job.
TheNation may be full of libel and he bringsit and throws
it a my doorstep. Right now he is liable, because heisa
publisher. So we are saying that a person who is not
primarily responsiblefor the publication of the statement
shdl not be held liable unless he knew or hed reason to
believe that the statement was defamatory of a person and
secondly that he had no reasonable grounds for believing
that the statement could be judtified or was otherwise
excusable.

The burden of proof, don't worry about that. That is
a technica thing. There are 2 burdens. One is on the
plaintiff and oneis on the defendant in the same situation.
That redlly deal s with asituation of innocent dissemination
o a libd and as | indicated libraries, booksdlers,
newspaper vendors are potentidly liable or would have
been potentidly liable but now we are changing that law.
They will get off unlessthey knew about thelibel and who
it referred to and so on and they continued despite that
knowledge.

Clause 15 isan innovation and it modernisesthe law
by creating a statutory defencefor those who do not have

primary respongbility.

Section 16 - | sent over the English amendment -
deals principally with the question of offer of amends and
sets out a detailed procedure for offering amends,
correction and apology. It would be dreary for me to go
through them now. That defence of offer of amends has
been there since 1952 but the Neill Report refashioned it
and we have taken the English Bill and made certain other
amendments to that in the light of comments that we
sought in the New Law Journd and some other publicetion
whose title escapes me now.

3.25 p.m.

So we have looked at the best learning in respect of
the provison for offer of amend, and incorporated that
learning in the legidation and brought it up-to-date.

In respect of companies, companies could, of course,
sue like an individud. You can dander or libd a
company. | once sued CBC for dandering acompany, C.O.
Williams Congtruction, and we got damages by way o
settlement. The matter was settled. We have made a little
digtinction in the Bill.

In respect of companies, trading corporations,
unincorporated bodiesand so on, we give them theright to
sue for defamation, but they have to prove special damage.

Wherean individual no longer hasto prove special damage
because of the abolition of libel and dander, a trading
corporation now will have to show specid effects.

Asides.

Hon. D. A. C. SIMMONS: He will have to show that
he lost money. | do not want to comment on Mrs. Rms
case, asit is sill before the Court.

Asides.

Hon. D. A. C. SMMONS: That would not give the
NDP any right of action though.

Sir, the next main featureof the Bill is the rdation to
the type of damages you can get. The English view is that
you should not get exemplary damages unless you can
show that there was a profit motive behind the publication.
Some recommendations, the Faulks Committee, | think |
an right in saying that, Faulks said that you should not
have a right to exemplary damages. You can get
compensatory and aggravative. We have used our own
judgement and said we will give the right to exemplary
damages on the principles set out in Rookes vs. Barnard
has explained in the actua defamation case of Cassdll vs.
Broome, and we are providing for defendants to give
evidencein litigation.

Now another innovation, Sir. At present if apersonis
defamed today and dies tomorrow, his cause of action dies
with him. We have changed that. We have dlowed for
survival of actions in respect of defamation, Sir. So thisis
completely nove in this region.

Surviving relatives of a deceased have three years
from the date of death, that is the limitation period, within
which to sue. They cannot sue for damagesfor al kinds d
lega philosophica reasons. Reputation would have died
when the person died, but they can sue for an injunction
and declaration and they can get their costs. That is clause
26.

Clause 27, | would like to suggest that Barbados hes
gone beyond any other jurisdiction in the Commonwedth
in what we are providing. What we are saying here in
Clause 27 is completely new.

We are giving a Judge the right, when ingtructing a
jury on the question of damages, to make a comparison by
reference to damages for persond injuries. This is not an
English law. | do not think that it will come for a little
time. It is in nowhere else in the actual statute law of the
Commonwedth athough in Audrdia the Chief Justice
there, Mason C. J. in one case made the comparison.
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| want to read something. Thisis a very novel area.
I will say it must necessary work where there is a jury,
because you will then have to advise the jury. Firgt of all
the judge, in our law, will now tell the jury whether in his
view the award ought to be nominal, contemptuous,
substantial or moderate. Then he can go on to make the
comparison with a persond injury case.

We have included that in the law becauseof arecent
English decision Elton John, the singer who has a property
here, and MGN Limited.

Asides.

Hon. D. A. C. SMMONS: It was the end of last
year. Elton John sued MGN Limited. Thisis a group that
owned a newspaper. He sued and ajury gave him,
hear this, £350 000 damages. Comprisng £75 000
compensatory, and £275 000 exemplary. They went on
appeal, and the new Mager of the Rolls, Sir Thomas
Bingham, | an going to read it so that Honourable
Members who are not familiar with it would see the though
processes and how we can deal with it;

“The reasons given by the Court of Apped in
Sutcliffe vs. Pressdram for rejecting any anadogy
between defamation and persona injury damages
were twofold. The first was that the measure of
damages is or may be different in the two cases,
essentidly because defamation damages have to
reflect any aggravation and caused to the plaintiff by
thedefendant's subsequent conduct, or any mitigation,
and by the need to vindicate the plaintiffs good
name. The second was that Parliament has provided
for different modes of tria in the two classes of
cae"

The first reason given for rgjecting reference to
persond injury awards was essentialy that deployed
by Lord Hailsham in Broome V. Cassell. We would
make the same comment as have made above. On the
second reason we would make three observations.
This is how we would start to analyse it. "First, we
smply do not know whether Parliament gave any
thought to the assessment of damages by jurieswhen
enacting section 69 of the Supreme Court Act 1981.
Secondly, the making of grosdy excessive awards by
libel juries was not in 1981 the source d concern
which it has since become."... Remember Jeffrey
Archer'scases." Thirdly, it is not suggested that juries
should not assessdamagesin defamation actions, only
that they should receive guidance when doing s0."

Then he said:

"It isone thing to say (and we agree) that there can
be no precise equiparation between a serious libdl

and (say) serious brain damage; but it is another to
point out to a jury considering the award of damages
for a serious libel that the maximum conventiona
award for pain and suffering and loss of amenity to
aplaintiff suffering from very severe brain damageis
about £125 000 and that this somethingof which the
jury may take account.”

Then he said:

"It has often and rightly been said that there can be
no precise correlation between a persond injury and
a sum of money. The same is true, perhaps even
more true, of injury to reputation. There is force in
the argument that to permit referencein a libel case
to conventional levels of award in personal injuries
cases is amply to admit yet another incommen-
surable into the field of consideration. Thereis dso
weight in theargument, often heard, that conventiona
levels of award in persond injury cases are too low,
and therefore provide an uncertain guide. But these
awards would not be relied on as an exact guide, and
of course there can be no precisecorrelation between
loss of limb, or of sight, or of quadruplegia, and
damage to reputation. But if these persond injuries
respectively command awards of, at mogt, about
£52 000, £90 000 and £125 000 for pan and
suffering and loss of amenity, juries may properly be
asked to consider whether the injury to his reputation
of which the plaintiff complainsshould fairly judtify
any greater compensation.”

In other words, you are going to tell me that saying
aman isa vagabond or a big thief or something is worth
more than a man who suffered a car accident, has brain
damage and who got only £125 000.

"The conventiona compensatory scales in persond
injury cases must be taken to reflect fair
compensation in such cases unless and until those
scalesare amended by the courts or by Parliament. It
isin our view offensiveto public opinion, and rightly
s0, that adefamation plaintiff should recover damages
for injury to reputation greater, perhaps by a
significant factor, than if that same plaintiff had been
rendered a helpless cripple or an insensate vegetable.
The time has come, in our view, when judges and
counsdl should be free to draw the attention of juries
to these comparisons.”

Do you know what the Court of Apped did to that
case? They reduced Elton John's award from £350 000 to
£125 000.

3.35 p.m.
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The other awards in Barbados have not been
excessvely high.

Aside.

Hon. D. ,A. C. SSMMONS: "Cou-Cou and Flying
Fish" and " Pudding and Souse.” One df them is written by
someone who has now moved from the status of journalist
to butler, only last weekend, Sir, ordered around &t a party:
"Go and get me ny drink.” He has a habit of writing alot
o untruths in those columns. This lav does not change
anything about that. Let him write the lies that they write
in**Cou-cou and Flying Fish™ or "'Pudding and Souse," and
they will pay.

Sir, criminal libel before | finish. Thisisan area not
much practised but it exists. Libel is both a crime and a
tort. A lot of peopledo not know that because there have
not been prosecutions. Under clause 34 o the Bill, you
can now be fined $2 000 or imprisoned for one year, or
both, for publication of crimina libel.

We took account of the recent decisonsin the law
and again eschewed any desireto put in a definition. Sir,
a onetimeit used to be said that crimind libel arose when
there was a likdihood of a breach of the peace. In 1980
Lord Scarman changed al of that. The case law is Gleaves
v. Deakin. The test now is this. He sad:-

" To warrant prosecution for crimind libel, it must be
sufficiently serious to require the intervention of the
Crown in the public interest. It must be more then of
a trivial character. It must be such as to provoke
anger or resentment. The essentia feature is the
publication of a grave and not a trivid libel."

Soif somebody redly said something so outrageoudy
false about you that you are moved to anger and want to
go and cuff them down and so on, that-is a good case for
crimind libel. Do not cuff them, though. You could give
the evidence that you felt like cuffing them but do not cuff
them.

There was a problem with crimina libel because
people, particularly in England, were taking the opportunity
to sue the media criminally for each and every little thing
and it was recommended that no crimina libel should be
prosecuted in England without the consent of the Attorney
Generd. We have accepted that recommendation in
Barbados except that we have changed “Attorney Generd*
to "DPP, of course, and no crimina libel can begin in
Barbados unless the consent of the DPP is obtained.

Mr. Speaker, | trust that the press who contributed to
the final form of this Bill in the shape of their vey
informed comments will now feel happier that there is
legidation that protects that fundamenta right of freedom

of gpeech but legidation which, at the same time, in no
way whittles down the democratic process. Indeed, it may
enhance the demoacratic processto alow acertain liberdity
of speech subject to good taste, the truth, fair comment,
and so on.

| do not think anybody complains, evenin publiclife.
We more than any others are the butt of some o the mogt
vicious and unfair comments, one or other of us amost on
a weekly basis and we take it in our stride because
sometimesit is par for the course. But when publications
become nagty lies, eech one of us reserves the right, and
each member of the community should reservetheright to
pursue his or her legd rights to the hilt. But subject to
those. constraints, | venture to say, Sir, that freedom of
gpeech in many of the traditional Commonwealth countries
has been enhanced whether they have had a written
Condtitution or an unwritten form as in Britain.

| commend thislegidation,Sir, as thefinal distillation
and a synthesis df a number o views, apiece df legidation
tha will commend itself, | hope, to the region and
ultimately we may be able to harmonize the legidation of
the region in thisarea.

| an particularly happy, on behaf of the Government,
Sir, to be moving this legidation to make the break, as |
said at the beginning, with 90 yearsaf Victorian legidation
which was of no relevance to modem Barbados. There are
provisionsin here that ded with the potentidity for abuse
on the Internet and so on, copyright law in thearea o trade
and in the development of intellectual property rights. But
a the same time the potentidity for damage on
international computer systems isarea potentiaity and it
is aswdl that we have legidation that anticipatesthat.

There is one other piece of legidation, Sir, that will
not emanate from me. I have the precedent and | am
passing it on to the Minister responsible for
Telecommunications. | have been watching. The
Government has been waetching the development o
wickedness where people use fax machines to publish to
other users of fax machines the most vile and viciouslies
and nastiness about other people. | have the Bermuda
legidation of how they have dedt with this in the
Telecommunications Bill.

It will require an amendment to our
TelecommunicationsAct but | believe that if standards are
dipping in thiscountry in al spheres, wherever | have the
opportunity to try to use the legidation to bolster mord
vaues and to punish crimina behaviour, this Government
is going to use that limited tool of legidation to try and
bolster mord values.'I call upon those who are purveyors
o dime and scurrilous matter through the fax machine to
desis from so doing. As | sad, Sir, | have the
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legidation and in due course the Law Reform Committee
will dea with that.

Sir, | have been on my feet very long. | hopel have
explained everything and that Honourable Members
understand this Bill. | am obliged to you, Sir. | beg to
move that this Bill be now read a second time.

Rt. Hon. 0. S. ARTHUR: | beg to second thet, Sir.

Mr. F. J. STUART: Mr. Speaker, | shdl not be very
long. The Opposition is not going to be opposing the
legidation but | just want to make a few commentsfurther
to the comments made by the Honourable Member for S.
Thomas. | agreethat theinterest of human beingsand their
reputation is as old as mankind himsdf and that records
exist from time immemoria of men pronouncing on the
issue of reputation.

3.45 pm.

| can think off hand of Old Testament writers, the
Honourable Member quoted L eviticus, but the writer of the
Book of Proverbs, | believe, said that a good nameis to be
treasured above riches and that loving favour should be
vaued higher than silver or gold. | can think too of the
writer of Ecclesiasteswho said that a good name is better
than precious ointment and the day of death better than the
day of birth. | do not necessarily agree with the second part
of the statement but certainly | understand the first. So
interest and reputation ar e organic to the human experience
and hence we have the law of defamation. Defamation, as
has dready been said, cannot redly be meaningfully
discussed outside of a concept of freedom of speech
because defamation is a specia limitation of the freedom
of speech. Freedom o speech is presumed and what
defamation does is say, "you can say what you like but
unless you say it in a particular way or in a way that is
approved by the environment in which you live then you
have to pay for it."

The legidation which this Bill seeks to replace is 90
years old and was pased a a time of course when
Barbadoswas not what it istoday. There was certainly not
a democratically eected Parliament and there were
gtringent property qualificationsthat governed election to
Parliament. Adult suffragedid not exist and therefore what
that legidation was designed to reflect was quite different
from the redlities that exist in Barbados today. But the
State in Barbadosgot involved in the law of defamation in
the year 1906 and passed the legidation which this Bill is
intended to replace.

In England, whence we got our law, the state got
involved in the law o defamation, | believe, in the year
1275 during the reign of Edward |, when a statute summed
up in the Latin words, scandalum magnatum, was passed
and the purpose of that dtatute, as articulated by the

Edward |, dispensation, was to protect the reputation, the
good name, of important people in the society — peers,
judges and other people of high rank in the society. It was
expresdy dated that the law of defamation was not to
target the ordinary man in the street as we call him today,
the man at the bottom of the society, because it was either
assumed that he had no reputation or that he had no
interest in good name but only peers and judgesand people
at the top had an interest in a reputation.

The legidation we discuss here today of course
therefore has to be viewed within that generd context, that
the statute law of defamation began with a focus on the
reputation of the people at the top layer of the society and
how we evauate what our Parliament is doing today is
related to what the first legidativeefforts were intended to
do. How far have we moved from a Situation in which a
dtatute tries to protect the reputation of a privileged few in
the society which was the casein the year 1275?

The other point of course that has to be made is this
that Barbados, in the context of the existence of Barbados
being known to the Europeans, can boast about 370 years
of higory and of that 370 years about 200 years were
spent as a dave society. Therefore we have known more
davery than freedom and one of the distinguishingfeatures
of a dave society was a severe regtriction of freedom o
speech so we have known more restriction of freedom of
gpeech than the freedom of speech which we discuss
today. Therefore freedom of speech is a profound and
important issue in a post davery-society and certainly one
like Barbados in which we have known less freedom o
gpeech and more redtriction of freedom of speech over the
last 370 years.

Not without significanceof courseisthefact that this
debate takes placeat a time when the crop over season is
getting off to a start and when we are listening to calypso
and variousthings. The calypso art form had its genesisin
plantation society and was a response to regtrictions of
freedom of speech. Therefore this debate today assumes
that additional amount of significance.

So, Mr. Speaker, the issue for us on this side, and |
said | would be very brief, because | think the Honourable
Member for St. Thomas has gone through the Bill fully and
we have no fundamenta objections to the content of the
Bill. We think there are some progressive changes in the
legidation and therefore it need not detain the House. But
when one thinks of freedom of speech, freedom of speech
isavirtuedf little valueif by freedom of speech wedo not
mean freedom of opinion, freedom to express ones
opinion. The freedom to express one's opinion is o little
value if that does not mean the freedom to express one's
opinion about people who make decisions that can affect
ones interest. In other words, the freedom to
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express opinions about those who rule, that | think, is the
essence o freedom of speech; not the ability to tak at a
rum shop to a friend; not the ability to talk on a bus; or to
shout through a bus window at somebody, but the ability
to criticise those who make decisions that can cause you
pain; to criticise those in authority and tha is the
quintessence in my respectful submission of freedom of
gpeech which for me meansfreedom of opinion and which
for me further means the freedom to criticise those in
authority.

Now English Law from which we have got our own
law anchored the freedom to criticisethose who rule, in a
formulawhich alowed for a defense of fair comment. The
criterion was that the matter talked about should be a
matter of public interest and the comment on it must be
fair. Now thereis alarge number of casesin which judges
have expressed their difficulties with this formulation of
fair comment because determining whether a comment is
fair or not fair can lead to a high degree of subjectivity and
the decisions have not been consistent because what one
judge may consider to be fair another judge may consider
tobe unfair. Therefore, that has always acted as a fetter on
the law in this area and the promotion of discussion in
relation to those who rule, to those who make decisions to
affect on€'s interest was to that extent circumscribed.
355 p.m.

There is an old adage that says that the distinction
between the British and the Americans is that the
Americans defeat their enemies but the British disquaify
theirs. Of course, if one observes the goings on in world
cricket, they will have no difficulty in understanding that
view because rather than defeating for example West
Indian fast bowlers, they sought to disquaify them on this
rule and that rule and so on. So one understands whét is
meant when the view is expressed that the British seek to
disquaify their enemiesrather than defeat them.

But on this issue of comment on matters of public
interest, | have always had a difficulty because | do not
believe that there is any air tight way in which one can
identify a matter of public interest, and judicia dicta exist
that support that statement that | just made. Thereis no air
tight basis on which one can do tha and wha the
Americanshave done, and | am inclined in thedirection of
their view, is that they have removed the issue of a matter
o public interest altogether from the law in this area and
they have anchored it in the status of the plaintiff. Their
law goes down the road that if public officiasor public
figures sue they should not be able to recover unless they
can prove maice. Now it isby no meansdifficultat dl to
identify public officialsnor isit difficult to identify public
figures and, therefore, it is much easier in tha kind o
dtuation to promote free discussion and to establish
meaningfully in the heartsand minds of people the right to
free speech if they are armed with the knowledgethat they

are free to express opinions about those who meke
decisionsthat affect them and affect their interests.

Theissued publicofficiasand publicfiguresisvery
important here because, as the Honourable Member for S
Thomas said, there is scholarly opinion in Barbados today
that the defamation laws that we have known for the last
90 years have been hijacked and utilised by public officids,
sometimes in an intimidatory kind of way to silence
criticism.

| believein the same article to which the Honourable
Member refers, the writer contemptuoudy refers to “'the
marshmallow heartsof West Indian politicians,”” makingthe
point that if we use the law of defamation as any guide,
politicians in the West Indies have come across as being
too thin-skinned, unable to accept criticism of themsdves
in the way of their office, prefemng always to hear good
things about themsalvesrather than negetive things.

| think thet thereisalot to be said for that criticism.
Reputation should not be used as a source of income, and
there is a tendency for public officids who owe the
postions they hold to the struggles of the masses over
time, who are paid by the masses and who make decisions
that can cause the masses pain to expect that they should
lead charmed lives and only hear good things about
themsalves. The moment peoplewant to expressthemsdves
fredly about how public officids behave, the lawv of
defamationis held up asasword of Damoclesto hang over
their heads with threats of selling out their property and
impoverishing them for life.

In fact, if the record is looked a in Barbados
serioudy - today | smile when | hear theencomium hegped
on the late Clenndl Wickham but his career was destroyed
by alibel suit. He was one of the mogt lucid and creative
critics of the authority structure in Barbados during his
timeand of course more recently the career of Mr. Neville
Maxwell suffered the same fate. | an making a statement
of fact and moving on.

The issue for the law of defamation in ny view is
how far have we moved from Edward I, in 1275 who
passed a law to protect the reputation of peopleat the top
and this brings me to the innovation or the change
introduced in this Bill. The removal of the word "far"
from the defence of fair comment is in nmy view a
progressive move. That move limiting the defence to
comment on mattersof public interest enlargesin my view
the scope for freedom of discussion in Barbados. As| said,
| have dways had difficulties with the whole issue o a
matter of public interest but if you are going to stay with
that, the removd of the word "fair" and settling for just
"comments on matters of public interest™ is an
improvement in the law and should facilitate freedom
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o discussion and should narrow the gap between therulers
and the ruled, if people redly understand what the
amendments are abouit.

| do not think that we will long be able to stay with
theissue of mattersof public interest becausel think there
will be a rumbling from below and pressures from below
as people clamour more and more to have a say in the
decisons that affect their lives and have more and more
say againgt those people who rule them and who lay dam
to the right to contral.

The defence of comment on a matter of public
interest to the extent too that al the facts on which the
comment is based don't have to be proved again is a
progressive development in the law and long overdue and
should enlarge the freedom of expression as contemplated
by section 20 of the Barbados Condtitution. | don't think
there is any basis on which any fault can be found with
that and | think that the Opposition is pleased to associate
itself with an amendment that seeks to achieve that
objective.

The other issue which interests me i s the widening of
the categories of proceedings to which the defence of
qualified privilegerelates. This, asthe HonourableMember
for St. Thomas quite frankly said, is aimed at the Press. It
is an attempt to enlarge the scope of their operation and it
is a very important disclosure by the Honourable Member.
If the State is prepared to go this far to facilitate the Press,
the Presshas to understand that it hasa responsibility in al
of this aswell. You cannot legidatejournalistic excellence.
You cannot legidate journalistic professionadism. The best
you can do isto take a leap of faith and to hope that with
the enlarged scope for free operation by the Press it will
understand its social responsibility to report accurately, to
understand the importance of the pursuit of excellence in
this society.

| was quite chagrined and angry recently having sat
and ligened in the Other Place to the speech on the
occason of theinvedtitureof HisExcellency the Governor-
Generd to hear him talk about a commitment to excellence
and the pursuit of excellenceand to hear him say that we
have to target our youth because they are the "'trustees of
posgterity™, to take up a newspaper the following day to see
quotation marks attributed to him, saying that he said that
the youth are™*trustees of prosperity™. In a speech that talks
about a commitment to excellence, it is put in quotation
marks and attributed to him that he said that youth are
trustees of prosperity.

It is that kind of point | am making. It is not a
defamatory statement although it certainly does violence to

_—

the standards of the man we know, but it is that kind of
doppinessthat | think has to be avoided if the pursuit of
excellencein Barbados is to make any sense. Therefore,
if scope and opportunity is being provided for the mediain
Barbados to report on a wider variety of proceedings that
takeplacein thissociety theabligationto report accurately,
to report relevantly and to report in a way that will edify
the society and enhanceits standardsis an obligation which
the media should try to meet.

| think the Government has done its part in reaching
out to the media and it is now left to the media to do its
part in discharging the awesome socia responsibility that
devolves on its shoulders to educate the society and
properly inform it S0 that over time we can have the kind
of vigorous public opinion and the kind of informed public
that isat theend of the day the best guaranteeof a vibrant
democracy.
4.10 p.m,

S0, as | said, Mr. Speaker, we on this side do not
have a lot of difficulty with the content of this Bill. The
changed thedefencedf justification isthe defencedf truth
again enlarges, in my view, freedom of speech. The ned
for meticulousaccuracy and proof of everything sought to
be justified, has been relaxed.

It is an improvement of the law which has been in
existence and which we have followed ever since
Parliament last turned its attention to issues relating the
protection of reputation.

The availability now of the defence of trividity is
also a progressive development. | think this is particularly
important. As | said earlier, reputation should not be a
source of income. The truth is that sometimes | get the
impression that we have reached a stage in Barbados,
where, when professionally, you tell people that they have
not been defamed, they are disappointed. Looking for
income. One used to think that defamation had to do with
hurt feelings and damaged reputation. Sometimes, when
one's opinion is sought and honestly given, you get the
impression of disappointment that the reputation has not
been damaged or the person has not been defamed. It is
because somewhere lurking in the background, is the hope
of recovery of compensation of some kind.

S0, genuine mistakes made by the media, and o
course it not a license for them to make more mistakes
than they make now, but the defense of trividity, | think,
will effect some kind of balance in this situation and will
dlow a more freeflow of information in the society, and
expose media houses to less risk of having to pay regular
sums of money on mistakes.
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This is not a speech intended to condone any
irresponsibility in media houses. This Bill can do nothing
to deal with a problem of a newspaper, for example, that
writes|ettersto itsdlf attacking other people. This Bill does
not address that, and does not know how it can.

So, oneis not here trying to condone irresponsibility.
Theidea dof writing letters to yoursdf to attack people of
whose partisans affiliation you disapprove, or with whose
views you find difficulty, this Bill cannot deal with that
problem. That is a problem now of journdigtic morality
and a commitment to the best interest of Barbados, and
commitment to the communicating of authentic
information.

Having said that, | get back to the point of saying that
the defense of trividity takes care of those minor
deviations from accuracy, which in other circumstances
could lead a media house to expect unnecessary expense
when if fact the mistake was honestly made.

So looking at the Bill overall, weon this side have no
fundamental difficulty with it. As| said, | do not mysdf,
like and have never liked the defense of fair comment on
a matter of public - | think the formulation is wrong, and
was designed to choke the discussion.

Theremayval of the standard of fairness with its high
degree of subjectivity, enlarges the scope for free
discussion. | think that we have to get to the stage where
public figures and public officialsredisethat if they want
the bright lightsand if they want the power to control other
peopl€'s lives, they must expect criticism. Sometimes fair,
sometimes unfair. They must expect a mixtureof truth and
fase.

1believe that a John Stuart Mill in his famous work
on "Liberty,” said that sometimes an inaccuracy helps to
facilitate and to improve public discussion, because when
the truth is put both the inaccuracy and the truth are better
understood, and that inaccuracies and falsehoods are not
dways bad things.

So, public figures and public officiads have to
understand that it is one of the hazards of their postion,
and one of the hazards of their cdling that they will be
fairly and unfairly criticised. That sometimes harsh and
sometimes painful opinions have to be expressed. Thisis
the price you pay for the bright lights and the glory of
being able to serve people, and to benefit from ther
admiration and their applause from time to time.

So, Mr. Speaker, | do not want to detain the House.
| think that the provisions of the Bill have been
satisfactorily explained to the House. There are no areas o

~ticular controversy that would judify any further

comment from me As | said, we on this Sde are
determined to support it. It is the Government's effort to
modernise the law, and in its own way enlarge the scope
for free discusson in Barbados and to give the press a
chance to exercise respongbility, and to demonstrate that
it isdeserving of the confidence placed in it.

So with those few words, Mr. Speaker | think | have
exhausted what | want to say. Much of the ground covered
by the Honourable Member for &. Thomas, it is now
unnecessary for me to traverse. So the Bill will have our
support on this sde.

| am obliged to you, Sir.

Dr. R. C. HAYNES. Mr. Speaker, | have only a few
brief commentsto make on this particular Bill. | have been
vey fortunate under the old legidation. Since to date |
have not been brought before the law courtsfor any matter
which | have said, or of which | have commented on in
public. Nor have | had to settle any matter which might
have falen under the heading of either libel or dander.

That is because, Sir, of my wdl-known and long-
ganding commitment to the truth in public affairs.
Avoiding personal attacks on people, and sticking,
rigioudy, to matters of public concern. Rather than
getting involve in those matters that usualy cause people
to end up before the court.

It is aso based, Sir, some familiarity of the existing
law. Therefore | lisen very carefully to the Honourable
Member for St. Thomas when he was presenting this Bill
to see what changes are being brought before this House,
and in what way it would effect my ability to maneuver in
my speeches and so on, in order to avoid falling on the
wrong side of the law in these matters.

4.20 p.m.

Badcdly, it would seem to me that there is an
dtempt here consgtent with the provisons o the
Condtitution to enlargethe areas o freedom of speech and
comment whilst, a the same time, trying to protect the
people of Barbados from any maliciousand viciousinsults
on ther reputation. With that broader perspective, | have
no difficulty with the legidation.

| want to say this, that | an not particularly hopeful
that we will seeany improvementsin the Pressin Barbados
either in respect of the incidences of carelessness, or from
time to tirne political positionstaken which have often led
the Press into serious error and have landed them before
the courts. | do not think we will see, despite our
exhortations here today, any significant improvement in
that area in the immediate future. But, nevertheless, as
lawmakerswe have aresponghility to improve legidation.
We have to look at the intrinsic value of legidation
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and hope that over time all the parties affected by the
legidation would be able to improve their standards and
benefit from the legidation as improved or amended.

Mogt certainly, Sir, | do not want ever to see in
Barbados the kind of free-for-all that goeson in the United
States of America where every Tom, Dick and Harry can
get up on awy day and make the most outrageous
accusations, especialy against people in public life, can
call them murderers, criminas, thieves, whatever they like,
and fed that those accusations are in the public interest
when there is no judification whatsoever for the
accusations being made. Nor would | liketo see a situation
where the very judicia processes of a country can be
undermined by the mediain the pursuit of what they call
freedom of speech.

It seems to me that one can freely go on CNN and
call a men a murderer dthough he has been found not
guilty by a court of law and you can repeat anywhere in
the United States with impunity that such a person is a
murderer. Now, we have to try and find a balance here
because the law has to try to protect the integrity of
society. It hasto try to protect the institutions, whilst at the
same time it has to permit and create an environment
where reasonably freedom o speech is dlowed without
damaging the reputation of people because from time to
time the damage done to peopl€e's reputation can be even
more severe, more severe than physical damagein a motor
accident and people who fed that they can go on politica
platforms or they can go on cdl-in programmes, or they
can go in the mediaand deliver severe damage to people's
reputations, they must be prepared to pay for it in the same
way that you can sue for damages in the civil court if a
physical injury is inflicted against you.

Therefore, in this Bill which deds with an effort not
to use settlementsin persond injury casesasaguidelineas
to the quantum of damagesand so on, | have no difficulty
with that because very often an individual can recover from
theloss of an eye, he can compensate by using the other
eye to some extent, by losing a hand or by losng a foot
but very often for the rest of his life he cannot recover
from a nasty, wicked dlander or libel, no matter what he
says, especidly in a small society like this. Therefore, he
isentitled to damages, and in some instances, even greater
than would have been granted say, for a 50 per cent or 75
per cent physical injury, so | have no difficulty whatsoever
with the concept of trying to find a level of damages by
equating it somewhat with the extent of the damages pad
out within the society in relation to physica damages.

Whilgt the purpose and intent of this Parliament,
because | think this legidation, and | an sure it will
receive tripartisan support, is to try to improve freedom o
speech and freedom of expression and freedom of comment

in thiscountry, a the same time we have to make sure that
any abuses would be dealt with decisively by the courts.

The man dements, the abolition of the distinction
between libel and dander, | guess that is very much in
keeping with what goes on in the mind of the common
maen. | do not think the ordinary men out there
distinguishesbetween libel and slander anyhow. If you ask
the average person wha is the difference between a libel
and a dander he would not know. As far as he is
concerned it is dl one and the same thing.

Aside.

Dr. R. C. HAYNES: As the Honourable Member for
St. Michad West has said, the average lawyer might not
even know either so that | do not think there is any
difficulty there.

The defence of triviality — | fully agree with that.
Now, Sir, | have gone to the courts on one occasion to
secure an injunction in a matter and that is because it
impinged very much on my professond life in this
country. | have been libdlled and dlandered on many, many
other occasions and | have adways taken the view that |
would call the newspaper, or | would call the person, and
if it isa genuineerror, | have never pursued, provided an
appropriateapol ogy, an appropriatecorrectionor something
is made in the newspapers. | an usudly satisfied with that
because | abhor a situation where people go out looking to
be dandered, looking for an opportunity to see if a
newspaper has published something about them where they
can get a settlement, preferably out of court, and get a
piece o changeout o it. Very often these things are very
trivial, very often people do not even recognise that there
was a libel in respect of the particular person.

As the lav now stands, al you have to get, |
understand there are one or two people who are prepared
to swear an affidavit that when they read this thing they
thought it was this particular person and it reflected
adversdy on them and that is sufficient to consummeate the
beginnings o a suit and many people have got money,
quite unjudtifiably, out of the newspapers on that way. |
think it is immoral. | think it is wrong. | hope this
provision for a defence of triviaity would put an end to
that and that the courts would so interpret the legidation to
put an end to that kind of litigation in Barbados.

4.30 p.m.

In the area of the renaming of the defence o
justification and the defence of ruth, my understanding of
that is that it makes it easier for the defendant since in the
past it attempted to go down the line of judtification he
could end up paying more and more damages at the end of
the day. | do not think we have seen too many o those
defenses in the courts over the years. Many people try to
avoid the defense of judtification.
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The area of comment rather than fair comment, the
reasons for that have been clearly explained to the House
and | have no difficulty with that. The widening of the
categories of proceedings in public which will be protected
by absolute of qualified privilege, again | do not have any
major problems there. The protection of innocent persons
disseminating a libel, again | think that is only reasonable
becausea wholelot of people would have been exposed to
proceedings being brought agai nst them in the courts when
in point of fact they did not even know that they were
disseminating a libel.

Thearea of special damages, this says that the action
for defamation should lie even without proof of special
damage subject to the exceptions specified in clause 22. |
am not quite clear as to what that means. The actions for
defamation, in other words defamation is provable.

Asides.

Dr. R. C. HAYNES: | think | have lost one of my
rights here, Mr. Speaker.

Hon. D. A. C. SMMONS: We were telling him when
| was introducing the Bill that he himself is a corporation.
It isonly a corporation that needs to prove speciad damage
now to recover but as an individual he does not have to
prove speciad damage.

Dr. R. C. HAYNES: Yes, but | was protected under
the old legidation. As a professona | did not need to
prove specia damages. My understanding is that it was
automatic. That has not changed but my privileged status
has been removed by this particular matter.

The Honourable Attorney Generd sad that that
specid provision applied to adultererswhich | was not one.
That is applied to other specia groups and aso to the
unchaste or the chaste and unprofessiona calings so
therefore that privileged status which | enjoyed under the
old legidation is no longer specifiedin thislegidation. The
point I am making is that | am one of everybody. In the
past | was in a specia group, a protected group.

Hon. D. A. C. SMMONS: The Honourable Member
has aways been ditist and he has now told us. As a matter
of fact, those who thought so now have the proof, he has
dways been dlitist. He wanted to be in a separate group,
digtinct from everybody else.

Dr. R. C. HAYNES: Mr. Speaker, | have pointed out
from the very beginning that | wanted to look a the
intrinsics of the law to see the way in which the law is
being changed and | do not s8¢ how my persona
preferencesare being projected on to this particular matter.
| think the Honourable Member is trying to make the point

that | am claming a specid privilege to mysdf.| am only
pointing out the effect of the law.

Then the other section that says actio personalis
moritur CUM persona. | know that is a very good thing
because we have had in this country some very serious
danders about people after they have gone to the great
beyond which have lingered on for some time and which
have caused problems, hurt and pan to their relatives. |
think it is a reasonable change to alow this to hgppen that
theaction does not die with the death of the person, so that
it can be pursued afterwards. Otherwise unless we include
this then | think we would be creating a problem,
paticularly for loved ones, relatives and so on who
certainly should have some kind of relief before the courts
in thiskind of situation. | believeit wasa doctrinethat you
could not slander the dead. That was a doctrine that was
held in law and this is removed now by this piece of
legidation. So that once someone died every one felt that
the next day, in fact they could go to church, attend the
funeral and join in the weeping and then the next day start
to dander and the reatives would have no kind of
protection whatsoever againgt that kind of activity. Sol am
very glad to see that that hes been changed as well.

So, Mr. Speaker, generaly speaking, subject to the
cautionsthat | have brought to the attention of the House,
not necessarily related to the legd aspects of the Bill but
redly related to the behaviour of this society and |
sincerely hope that the press would not take thisasa signa
that when this Bill is passed that they can go out there and
make dl kinds of charges against people without taking
reasonable steps to judtify their publications because in
point of fact | think that they should also understand, and
my understandingis that no much has changed in a way in
terms of their responsbility to make sure that whet they
publish is truthful, that what they publish is accurate, thet
what they publish is responsible and that they should take
reasonable care not to participate in any exerciseto destroy
people's reputations otherwise | think it would be
reasonable that they should fed the full brunt of the law.

In other words whilgt thislegidation, as| understand
it, enlarges the area of comment it also protects the
individua citizen against abuses of that nature by the
media or by anybody else. | understand this is what the
Attorney General hassaid. | have had legd advicethat this
is the net effect of the legidation in that it protects the
press from virtua extortion, it protects them from having
to defend trivia suits, but it also protects the individua,
that is, individuasin this society remain protected by the
lav againgt any abusive behaviour by the press or by
anybody ese in this country.

| think that the Bill aso recognises the vaue of the
persond reputation of people as their property no less
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so then the physical components of their bodies as being

pat of their inseparable property.
440 p.m.

Therefore, when one part o your body is severed by
mdicious insults or crimind insults by people, smilarly
when your reputation is invaded by crimina insults or any
other kind of maliciousinsult then the law also creates the
opportunity for redressfor our individual citizens.

| hope, Sir, that thislegidation will have the intended
effect. | do not think that those of us who are involved in
public life have asa class been mgjor offendersin thisarea
and, when as politicians we have strayed, we have borne
thefull brunt of the law by and large. Because apart from
within this parliamentary setting here once one goes out of
the precincts of this House and any statement is made by
a palitician which is danderous, then he or she has had to
bear the brunt of the law over time and that has been the
experience in Barbados.

Aside.

Dr. R. C. HAYNES: Sary... other politicians as well
because usudly the remarks are against other politicians.
So that | would think that members of the Press should
recognizethat today that Parliament is taking a major step
to give them greater opportunities to practice ther
profession in a creative and responsiblemanner. But at the
same time they should be reminded that this Bill by no
means gives them the kind of licence which journdists
enjoy in the United Statesand which in my view seemsto
me to be undermining the judiciary in that country and
undermining the whole governmental processin the United
States. This does not give the Pressin Barbados thet kind
of licence and that an even greater responsibility that is
imposed on them by thislegidation if they are to regp the
benefits being offered by the legidation as set out here
today.

With those few remarks, Mr. Speaker, and without
exposing you or the HonourableHousein any greater detail
to the legd implications of each of these clauses, Sir,
because | want Members to bear in mind that each one of
these clauses here, and | am not ignorant of this, has
sgnificant legal implicationsfrom a Congtitutional angle,
from a common-law angle, from the point of view o the
development of law in relation to specific aspectsd  this
area or in any democratic community. | an fully awarethat
thisis loaded with lega implications. But | do not want to
turn this into a debate on law because, Sir, | will be
speaking for several hours. | would not turn this into a
matter of debateon law even if the Speaker would give me
3 hoursto speak | would not do it. Because| think thet the
main points that | wish to make have been made. Indeed,
Sir, | have aways had a specia interest in this area of the
law largely for my own protection in public life of whet |

can say, how | can phrase language and so on and |
recognize that this is the result of a very extensve
academic exerciseapart from anythingelse. | recognizethe
scholarship must have gone into putting this together as a
single piece of legidation drawing not only on our limited
experience here with an older pieceof legidation but quite
clearly from legidativeeffortsin other jurisdictionsas well.
So | would assure the Government thet the National
Democratic Party whose orchestra is aways in harmony
and cannot be in disharmony will support this legidation.

Mr. SPEAKER: The Honourable Member for Christ
Church South.

Hon. Sir Harold St. JCH\' Mr. Speaker, Sir, | have
hed the privilege of participating in most of libel actions
that have been brought in Barbados over the last 20 years
either as a plaintiff or as legal counsdl for the plaintiff or
for the defendant. | have also had the opportunity of
practicing in thelibel law in a number of other countriesin
the Caribbean. For many years journalists and others have
been cdling for an amendment to the law of defamation
particularly sincein the United Kingdom in 1952 there was
an amendment to the common-law and in many partsof the
Commonwesdlth who have a similar law as we have this
amendment was introduced. It isinteresting to observe, Sir,
that athough we are late so to spesk in updating our law
of defamation, this new Bill has received remarkably little
comment from the Press. | do not recall seeing any
comment in any of the newspapersand certainly no critical
comment from any of the organizations that represent the
print or other media in Barbados. | suspect, Sir, that they
recognize that a careful analysis of the vast mgority o
cases that have been successful in the law courts and the
rest of the Caribbean would still be successful today even
if this Bill would have been in existence before for the
very smple reason that the changes that have been
introduced in this Bill are very similar to the changes, as|
have said, that have. been introduced throughout the
Commonwedlth and that has not brought to an end a
number o libel cases that have taken place which are
smilar to the ones that we have here.

So that | wish and | am very glad to hear that most
Honourable Members recognize that in truth and in fact
what this Bill attempts to do is to provide a measure o
fairness to the media but at the same time in no way
interfering with their fundamental duty to be responsiblein
the content of their publications. For me the two mgor
changes that are being introduced are the defense of
trividity and the provison which seeks to provide a
dandard for the assessment of damages by permitting
judgesand juriesto take into account awards that are made
in persond injury cases. No one redly knew in Barbados
the kindsof benchmark other than previoudy decided cases
that judges used in theaward of damages. The generd rule
in the United Kingdom was that the price of an
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ordinary modest bungadow from time to time was the
standard that used to be awarded. | am talking about an
award of damages which does not include exemplary
damages or things of that kind. But what we know, Sir, is
that within the Caribbean there are some criteriathat have
been used and the first and most important thing is, Sir,
that politicians.when they bring libel actionsare not to get
too much damages and aso that a gpoken word as opposed
to the written word is usudly less than the written word. |
mysdlf believe that notwithstanding the criteria thet are
established in the new provisionsthat judicial conservatism
will continueto reign and that the awards would be much
the same as they have been in the past.

On thedefensedf trividlity,Sir, | have some concerns
about it. | understand the underlying concept of it but asa
matter of principle, Sir, | do fed that as presently worded
it ignores a very important point about a libel. As |
understand it, the defensewill ariseif the tribunad is of the
view that what has been said is not likely to have any harm
to thereputation of the person. What | an concerned about
is, Sir, that very often in libel the damage that is doneis
what one would cdl the psychologica damage to the
person himself.

455 p.m.

A person who is libelled is very often not interested
in what third parties objectively fed about his reputation.
It iswhat he himsdf feelsthat those third parties will feel
about him. That is an important point that we must teke
into consideration. It isapoint that will be debated because
theaward of damagesfor psychological damages has taken
along time to be accepted by the courts, but the courtsare
now beginning to recognise more and more that serious
injury can be experienzed by people which is not of a
physical nature, that one has to take into account such
things as shock even if they do not have an externa or
physica manifestation.

As has been said by the Attorney Genera | believe
that the defence of triviality is unique now in this Bill. |
believethat it isan attempt and | have no quarrel with an
attempt to introducea defencedf trividity. My concern is
whether the manner in which it is drafted does not ignore
a new element which is now cregping into the law in
relation to damage. Hitherto, I believe that matters which
were regarded by the court as trivia or borderline were
treated with contemptuous damages, very small damages,
so that perhapsthisisa recognition by the reformersaf the
law in thisarea of thet practice of the past and whet they
have doneis to ensure that in respect of trivia mattersthat
a full defenceis provided.

The other area that | would comment on is the area
of publicationand | will deal with this morein Committee.
| notice that the Bill itself does not atempt to define
publication in anyway. | believe that today having regard

to the modem development in communications such as
Internet and other things that sooner or later some attempt
will be made to ded with the issue as to what takes place
where one has electronic communication which can be
received in Barbados and which...

Hon. D. A. C. SMMONS If the HonourableMember
will give way, Sir. The definition section 2 on page 2 we
give adefinition of matter that takes account of.

"'imagesor sound or acombination of both generated,
transmitted or accessed by any means whereby
infrastructures for providing information are
internationally linked whether or not through the use
of computer or telephony.”

Hon. Sir Harold St. JOHN: Before one gets to the
métter it has to be published and that is one of the things.
It is an important point because | believe that in other
areas, in other countries, in the United Statesfor instance,
there have been atempts to ded with this issue o
publication on Internet and the Supreme Court, at least a
branch of the Supreme Court of the United States of
America, has just ruled that it is an infringement o
freedom of speech for the legidative to atempt to ded
with and | would just want to sound a note of warning that
snce we are reforming at this period of time againg a
background of these known developmentsthet are taking
place that we have to be very clear In our minds that our
exiging reform does cover this important method of
communication which we now have,

All the other defences are refinements which, as |
sad before, have been brought into force in the
Commonwesdlth and they have had the effect of enlarging
the liberty of publication but, at the same time, they have
not infringed upon the rights of individuals to ther
reputation. After all, if one looks a the law relating to
defamation one must look at it in relation to our
fundamental concept as contained now in our Condtitution
of everyone having the right to publish to say about other
people whet they like but that right is not absolute because
it is the law of defamation which contains the reasonable
restriction upon the absolute rights of others to exercise
their free speech, because we know that in the experience
of mankind thet there is no such thing as an absoluteright.
They dl have qudificationsand it is only in the United
States of America that they have fashioned for public
figuresa very regtricted limitation on the right to publish.

The concept of freedom of speech there is so large
that in relation to public figures that, as Honourable
Members have said, damage of a substantia nature has to
be proved before one can be successful if oneisa public
figure. In our sysem in the Commonwedlth there are a
large number of decisionswhich have been adopted in the
Caribbean which says that politicians and others must
expect that by coming forward in public offices or




aspiring to public offices they can be the butt of the most
severe criticism but at the same time there is a measure of
fairness which must be exercised and the chief limitation
has proven to be that those who make comments on the
conduct of others must be sure that they comment on facts
which they can prove.

The defence of fair comment which is now the
defence of comment in the Bill used to be defeated by a
plaintiff being able to prove that there was oneiota of fact
in the comment which was untrue or could not be proved.
This defence here follows the typical commonwedth
pattern which meansthat the imputation must be backed up
by asubstantial substrata of fact which has been proven. So
it is a compromise.

5.05 p.m.

A plaintiff will not be successful if he has been
attacked, and the defendant is able to prove that athough
in the publication there was some errors of fact, yet the
substance of fact upon which the comment was base has
been proven and that will be a defence.

Now | have been casting my mind back on all of the
libel cases that | have dealt with. It used to be damost
automatic,at theend of every election, certainly from 1966
right up to the last two, there were an inevitable series o
successful libel actions brought, particularly, by the
Barbados Labour Party candidates. True, there used to be
veay trivia, very few from the Other Side.

There have been newspapers. There have been dl
kinds of publications, some with authors disclosed, some
with authors not disclosed. Some of them have been
published in a variety of circumstances. Some have been
dropped from the airplane. All of those things have

happened, Sir. All of that have happened and the lawv

courts in Barbados, ... not only in Barbados.

In none of those cases that have occurred, that were
successful, with this Bill have provided a defense. In none
of them would this Bill have provided a defense. That is
why, Sir, | fedl very comfortablein supporting the Bill and
supporting a reform. | have dways been of the view that
the media in Barbados, when they are clambering for
reform that they, themselves, have awaysignored the fact
that their conduct in 9 out of 10 of the cases have been o
such an outrageousnature, that no new Bill would be able
o provide them with a defense. No new Bill. This Bill is
going to be the same thing. Unless they undergtand that
they have, before make a comment, to be accurate, they
must get the facts and their comment must bear some
relation to the facts. They will still be in trouble under this
Bill.

As a matter of fact, Sir, in places such as Audtrdia,
in which dl d the states have introduced a statutory
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defense, is similar to ours. They judicia authority for the
proportion, that only in very, very rare cases will a
headline which bears little relationship to the body of the
report, will it not be libellous. In other words if you have
a broad headling, the judges in Audtraia have come to the
conclusion, like, | believe the same rule will apply herein
Barbados. Even with this Bill that, very rarely, that
headlinecan be justified by anything that comestheresfter,
unless they have been most meticulous, in ensuring that
what isin the headlineis fully supported thereafter in the

body of the report.

Now we al know that sometimes you put up a
newspaper and you see a headline and when you reed the
body of the report you want to know wha is the
relationship. Sometimes you barely tangentid.

We mugt be clear in our minds, and | think it is our
duty aslegidature, to let the mediaknow that whet isbeing
done here will provide some measure of fairness, but at the
same time, as legidators, we are making sure that there is
a baance between the liberty of free speech and the
responsibility of fair and accurate representation and
comments.

| have had the privilege of having, when there wes
Local Government, one of the rare opportunitiesof testing
in the law a fair and accurate report of a Summary
proceeding that took place by a sub-committee at a Local
Government property. Thecaseis Taylor and the Advocate.
It is a very famous cas2

In those days there used to be fashionable for a
danted view of what took place in a certain Loca
Government area to be put in the Advocate. The dant wes
such that it bore no relation to what actualy took place at
theinguiry. They printed everything. All of theaccusations.
The gentleman gave a very spirited defense to the
accusations.

S0 much so that the committee was split and it was
published in such a manner as to suggest that the
accusations having being made, that the committee
unanimoudy decided, in their mind, that the gentleman was
guilty of conduct which was befitting dismissal. All kind of
defenses were pleaded.

Again, in circumstances such as this, despiie all our
reforms here, thereis no doubt about it, the doctrinecf fair
and accurate report will still prevail.

I, mysdlf, have no fearsat dl that thereis going to be
any revolutionary change in the law, and | will give
support to this Bill, Sir, but there are few matters in
Committee which | would give more detail comment upon,
Sir.
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Mr. B. M. TAITT: Mr. Speaker, Sir, as a former
journalist,| would havegreat difficulty not welcoming this
atempt to reform the Law of Libel. Not because | have
had any particular view that the law as it stood rendered
any good journalist incgpable of doing his or her job, but
because to the extent that a profession comesto fedl that it
is inhibited from performing to its highest potentid,
atempts ought to be made by the municipal powers to
assigt that profession. So, dmogt from the time | returned
to Barbados, every now and again one would see in the
newspapers the call for areform of the Law of Libdl.

| think we should hasten to announce, as early as
possible, that thisreform is not so revolutionary as to dlow
any incompetent journdist in existence, to pursue any
course which he or she would have pursued in the past
without some sanction.

In respective of one's reading of the law after this
Amendment becomes the law, it will still be a mgor
requirement of the press to exercise a high degree of
responsibility with regard to accuracy.

Mr. Speaker, one of the areas in which many o the
people involved in journdism in the wider sense, the
owners and the practitioners, have falen into error. It isin
theinterpretation which has been given to the judgement by
the United States Supreme Court in 1965.

Many of those who hanker for the attitude inherit in
that judgement, so as to allow them to practice a professon
as they usudly say free of hindrance, have not redly
understood the context in which that decision was mede. It
isacontext which separatesitsdf entirely from theattitude
which can be found in common law jurisdictions that have
continued the English practice.

5.15 p.m.

Although the English Courts were minded to pay
dtention to a change in the law in the 1950s by way of
legidation, the fact is that ther interpretation o the
Freedom of Speech provision has continued along acertain
path which has shown very little deviation up to now. In
the United States, on the other hand, with very smple
amendments to their Congtitution, they have a very
graightforward interpretation of freedom of speech. They
see freedom of speech at dmost the ultimate and in the
language that governed interpretation before the Sullivan
case in 1965, it was that you had freedom to say amost
anything except to shout "fire" in a crowded thestre.

In the 1960s, however, Mr. Spegker, there was the
great upheavd in civil rightsand the Sullivan case must be
looked at in conjunction with the movement toward civil
liberties in the Unites States, especidly as they apply to
blacks during the time when Dr. Martin Luther King was
leading the Revolution to change the mores of American

civil liberties. So, when the decision was made, as | have
said e sawherg, it was dmost inevitable that decision had
to come because if the Supreme Court had interpreted the
Condtitution differently, it would have, in fact, set back the
civil rights movement if not 50 years, maybe 100 years.

Our understanding of the law in Barbados has not
been the result of any interpretation of our own
Congtitution because, as the spokesman for this subject on
our side has said on another occasion, the question of the
freedom o gpeech has never even been debated in
Barbadossince we became independent in 1966 so thet this
changein the law has not been proposed in the context of
freedom of speech provisions in the Conditution of
Barbados as much as it is an attempt to amend the existing
law to dlow journalists to satisfy themsalvesthat they may
practise without let or hindrance.

One advantage which thisamendment will provideto
those of us who are not now practisingjourndistsis that it
will dlow us to speak fredly as well. When onelivesin a
small society like Barbadosand one observeswhat goeson
in a society like the United States where there are 250
million peopleor more, whereit is possible that what goes
on in a smal village or town in one part of the United
Stateswill be completely oblivious to what is happening on
the other side o the United States, in a country where it
tekes literdly a hdf day to traverse from one part to the
other, if you live on the two extremesof the country, it is
relatively easy to accept certain attitudesfor public persons
and hence the Sullivan case, the case which alows for
unhampered criticism of publicofficiasin the performance
of their public duty, does not have any deleteriouseffect on
the individual who bears the brunt of the particular
criticism except in a few rare cases.

In a place like Barbados, or St. Lucia, or Dominica,
where everybody knows everybody else, a defamatory
datement made by the newspaper or one of the two
newspapers, or by the radio station or one of the two radio
gtations, can have the kind of devastating effect on the
individua concerned for the rest of his or her life and so
defamation has to be perceived dwaysin the context of the
society in which the law is exigting. That is why, perhaps,
the United Kingdom has not been able to go beyond such
reforms as they indtituted in the 1950s.

Mr. Speaker, there is not a person who hes
observed from our vantage point what occurred in the case
of the O. J. Smpson trial who has not marvdled at the
ease with which that particular individual, after having been
found not guilty in a court of law, has been subjected to
the mogt vicious, destructive criticism that any human
being has ever probably had to endure. We who livein this
jurisdiction look with utter disbelief as we see this
individud being pilloried by adl and sundry after having
been acquitted and, sometimes, one has wondered if

-
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he would not be better off taking citizenshipin one of the
smaler Caribbean countries S0 he would at least get the
benefit of English law jurisprudence. That is before he
went to London to appear at Oxford and was subjected to
the same kind of abuse and, to some extent, professiona
pillorying in some of the tabloid newspapers. So the whole
question of defamation has to be taken in context. Even in
'the English jurisdiction, one has seen that O. J. Simpson
has been unable to escape from a certain devilry as they
seek to provethat he ought to be destroyed and diminated
from the earth.

Fortunately for us in Barbados, this legidation will
not dlow journalids, at least as | undergtand it, to go in
that direction. They will still be required to be accurate as
they produce reports of meetings which will now become
capable of absolute privilege.

One of the things which the Attorney Genera will
have to explain during the course of the discussion in
committee is how, as he understands the legidation, the
political public meeting will be protected, or not protected
as the case may be, in the context of the law because there
are those who will fed that now those on politica
platformswill be freeto vent a number of issuesand things
accurate or inaccurate which in the past may have
suggested some little retraint.

Those who have been around for along time will not
worry too much about that because if thou findest thysdlf
in the kitchen, thou expectest to be affected by the hesat
but, even so, it would be worthwhile for the Attorney
Genera to meticuloudy explain the rights which will be
preserved, if any, by those who will now be the subgjct of
some of the tongues which have wagged from politica
platforms.

525 p.m.

I mysdlf have observed some of the more pressing
comments which have been made from politica platforms,
Mr. Speaker, and | know that the only thing which has
restrained one or two of the practitioners has been the
dleged possibility of action in thecourt. | am not sure that
now that public meetings will be given absolute privilege
that there will be any such fetter on the mouths or the
minds of many o the practitioners. But that is a smal

point.

The more important point, Mr. Speaker, is that people
will be able to be better enlightened in the society. One of
the reasons why we must have thiskind of legidation, why
we mugt agree with the proposed amendmentsis that at the
end o the day the society should be better off if accurate
reports of what is going on in the Government, the
management and the running of the affairs of the society,
can be made available to the public.

Mr. Speaker, sometimes when one discusses these
matters thereis a feeling that oneis not seized of evidence
to back up some of the claims which have been made. But
in recent times in the United Kingdom they have been
concern with photojournalism,situationsin which, because
of the new technologieswhich areavailable they have been
able to do a number of things with newspaper articles and
newspaper photographs which create consternation within
thebody palitic. For examplethe London Evening Standard
recently carried a picture of John Prescott the Labour
Party's Deputy Leader supping champagne with his wife.
Now, Sir, if you are familiar with the politicsin the United
Kingdom at the moment, you know the Labour Party isin
adeathly strugglewith the ConservativeParty or put it the
other way, the Conservative Party is in deathly struggle
with the Labour Party toward the next election. Of course
the Labour Party has had the Conservative party at that
point on more than one occasion and the end result has
been that the ConservativeParty managed to dip out. But
the Evening Standard took a photograph of Mr. Prescott
and his wife who were having an evening out. They bath
happened to have a bottle of beer in front of them. The
Evening Standard, by use of its eectronic equipment,
removed the bottle of beer from in front of Mr. Prescott
and by cropping the remaining bottle in front of Mrs.
Prescott made it to appear as if she was supping
champagneand they published it. Indeed when Mr. Prescott
complained, at first the Editor of the Evening Standard
suggested that it was a gorm in a beer bottle but he soon
apologised when, in the words of one of the writersin the
Observer, he redised the crime which the Evening
Standard had committed.

Another image manipulaion which has occurred in
thelive televison. They had a pictureof the Roya Family
who appealed and were upheld by the advertisingstandards
authority after the sation published adverts showing
PrincessDi kissing afootbal player instead of her husband
at her wedding. They had simply removed the head of her
husband and subgtituted it electronically with a picture o
thefootball player, Paul Gascoyne. Again the Royal Family
had to complain and they were approved.

Now, Mr. Speaker, | give those two examples to
show that .... Oh there was one other one which | think is
worth mentioning. There was a picture on one of the
televison gtations, they showed Prince William looking at
two topless women but they had dtered the distanceon the
tedevison programme so that he appeared to be much
closer up then he actually was and all of this formed part
o the complaints with the British Press Council. The
"Indepenclent” carried a photograph of Tony Blar and
Rupert Murdoch in shirt deevesin an aleged mesting in
Audrdia. It turned out that the meeting never happened
and these are just examples of some of the things which
are not, by definition, defamatory.
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The Honourable Member isreminding me that is just
like "Unquote™ in one of the local newspapers which puts
wordsin the mouths of pictures. | mysdf think that those
words in the mouth of picturesare perhgpsfunny. Most of
the time they are funny and | do not think they create any
offence they are offensive but not necessarily defamatory.
Thepoint is that with the new technologiesthislegidation
makes no provison for what is possible under the new
technologies and in the context of the new technologies
which are now availableto peoplein the newspaper world.
It says nothing to those journalistswho fedl that they are
free to use pseudonyms to address themselves.

As a mater of fact, Sir, | wish | could spesk in a
little more detail about one aspect of thisbut sinceit still
forms part of a case that is before the courts involving
mysdf and one of the dailies, not the “Nation” | will not
go any further. But the point | an making, Sir, is that this
legidation, athough it frees the press of some of the
inhibitions which they might have had because of the
legidation asit existed, it doesnot in any way givelicence,
as we perceiveit, to the press to proceed on a frolic, and
| go no higher than that, of its own to defame those who
arein public life.

The Honourable Member for St. Philip South raised
an issuewhich | think isimportant. At theend of the day,
Sir, isthislegidation going to advance the concept of free
speech among the ordinary Barbadian? The truth is that
among ordinary Barbadians there is hardly any thought on
a daily bass of defamation. Anyone who has a
condtituency in which the vas magority of ordinary
Barbadiansexistisfully seized of thefact that 90%df the
time when they are having discuss ons between themselves
and even with third parties that they do not dwell on the
question of defamation. In fact to that extent Barbados
probably has one of the freest speaking societies in the
world. | wish that | could put in parliamentary language
some of the freedoms which | have heard and witnessed
expressed in the congtituency of which Your Honour is
familiar. The number of timesthat people thresten thet they
will kill one another, the number of timesin which people
suggest that the genedlogy of a person is likened unto a
beast, the number of timesin which people raise questions
about the paternity of other persons, among other things.
535 p.m.

All o these contribute to the efficacy of
communication among Barbadians and in a sense we have
not bothered ourselves except at the level of public
performance with the question of libel and dander. | an
not even sure if it will bother anybody that we have
changed the law, that is anybody at the levels of ordinary
communication in Barbados that we have changed the law
to marry dander and libel into one shoot of defamation. |
do not think that it is going to make that much difference..

Sir, wewelcome thelegidlationin that thereshould be
no excuse for anyone now not to seek to be accurate in
their presentation of information about publicfigures, in the
presentation of information about public meetings and
public information generaly.

Mr. Speaker, | think that it is good that the present
Attorney Generd has brought this legidation. | am aware
of another document which the Honourable Member has
offered which in due courseas he gets older he will revisit
and wonder how in the context of the privileges of the
House he could have dlowed some of that presentation to
have gone forth. But notwithstanding, Sir, | think that now
they are able to say that the freedom of the Pressis no
longer an issue at least among the Press. One has to ask
the question: How could we have the debate on the change
in the law of defamation and it has come in with not so
much asa thud? There has been no editorial about it. There
has been no feature about it. | do not believe that Dr.
Shorey or Gladstone Holder or Oliver Jackman or any of
the known pundits have written a single word about the
Defamation Act. How are we as legidatorsknow if weare
in fact doing the right thing as perceived by these
distinguished citizensof Barbados who have been arguing
for years that we nead to have the law of defamation
changed? What | can promise you, Mr. Spesker, is that
soon after this legidation has gone through the House we
will get a debate on the call-in programmes which will be
more or less enlightening and then we will see articles
perhaps by Oliver Jackman who is a journdist of long-
standing indicating where we ought to have gone further.

The Attorney Genera will have to accept that this
debate has not been framed no matter how we try in the
context of free gpeech in Barbados, becausethereis nobody
in Barbadosaf any importance who believesthat he or she
does not have free speech. All of the personsin thissociety
of a cetan leve have free speech and have usad it
effectively in the cocktall circuits. They have usd it
effectively in the powerful committeesto which they have
been appointed from time to time and they have used it
effectively against those whom they want to useit. | do not
believe that the Attorney General is going to find any
amount of approbation for having changed the law to
accommodatethe journalists. Weare going to discusssome
o the deails in the Committee because there are one or
two areas which there are some questionsin my own mind
as to whether the language which is used will be
interpreted in the way in which the Government wishes it
to be interpreted. | think that some of the legidation is
open to adifferent kind of interpretation and we will want
to spend some time with i tin the Committee. But | have
Seen nothing which suggest that something momentousis
happening even though it has been 90 years since we last
visited|egidation to-do with defamation. | think that speaks
to the absence of a certain intellectual milieu in Barbados.
It speaks to the absence of legal argument outside of the
Courts avallable to ordinary citizens in Barbedos. |
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hope that now the fetters have been removed that we will
begin to see in the newspapers in Barbados from time to
time serious argumentation from different sides of a
paticular issue which will enlighten the ordinary citizens
of the country about these issues relating to free speech.

Freespeechis part of the bedrock of democracy in a
society such as ours. There are many who from time to
time suggest that the fullest and clearest free speech would
only cometo thesociety if the privilegethat attachesto the
House of Assembly for example and to the Parliament
could be removed. That does not last very long if one
examines the reason why there is privilege in Parliament
because theideaiis that in the Parliament is whereenquiry
should happen and that enquiry would be throttled if
persons carrying out enquiry could not have freedom to
gpeak what they wish and as they wish to spesk it. Now
that the Press is more or less in the same category, now
that the Press has full and complete access to freedom of
expressonasthey havedefined it, | hope that it will not be
long before we sse a more vigorous representation of the
intellectual capacity of those who wish to argue the two
Sdesdf thecoin. | hope that we will seeless of the kinds
of articles which have appeared in some sections of the
Press which have attempted to belittle and sometimes, Mr.
Speaker, even abuse Members of the House if they have
spoken in this House on any matter connected with the
Press. One of the most temble things that happens in
societies of thissize isthat the power of the pen has been
used as a wegpon by some people with authority. | recall,
Mr. Spesker, raising aquestion in this House o Assembly
and using the language that actualy appeared in the
newspaper.

545 p.m.

And once again in the following week there was an
editorial which could only be described as the epitome of
vilification by that practitioner of poison pen pursuit, that
distinguished gentleman whose capacity to destroy
reputations is second to none as he hides behind the
editorial position which he holds. There is a day coming
when people will describe him more accurately. Thereisa
time coming when we will be able after the matters before
the Court has been settled we will be able to discuss the
pursuit of the poison pen more publicly. What this
legidation does is that it alows us as wdl, outsde of
Parliament, to discusserrant editors as they would be able
to discuss politicians, politicians will be able to discuss
errant editorsand it may very well be desirable to hold a
meeting to discussin public someof the thingswhich have
been going on.

| think it is dastardly for a newspaper to have a
person with a pen name whose only role is to destroy
individuals. This legidation will hep those whose
respongibility it is to criticise that kind of thing.

| can only say in passing as | come to the conclusion
that it would be a strangething if a person had the courage
to face the population and seek the population's gpprova to
represent them in the Parliament only to go to that
Parliament and be afraid to speak freely and frankly about
illsin the society even if thoseills residein the office of
the editor of a newspaper. | am grateful to Your Honour.

Hon. R. N. GREENIDGE: Mr. Speaker, | believe that
something is wrong when in 1996 we can find on the
Statute Book a Defamation Act whichiis 1 pagesand no
more. | believe that over the years the whole question of
defamation has become so widespread and at times so
complex that 1 pages in 1996 is inadequate to express
realy and wruly what legidators want put on the Statute
Book in respect of a topic as important as defamation.

| believe, Sir, that this is a progressive piece of
legidation which has been brought before this Parliament
by the Attorney General and in many respects| believe that
Barbadosis now going to bea front runner in the regionin
certain areasof the law of defamation. | want to comment
briefly on a few of the sectionsof the Act and indeed the
first one | want to comment on is the abolishing o the
diginction between libe and dander. Mr. Speaker, |
believe that by abolishing this distinction that what the Act
is doing redly is teking cognisance of the fact of the
numerous technologica advances which would have beset
our society over the last 2 decades or so.

Traditiondly,dander has been accepted as the spoken
word while libe is the more permanent form o
publication. With the advent of televison and radio,
matters over the years have become a bit confusing. The
television announcer for instance says something offensve
about Mr. X when he is reading the news or making a
gpeech or something on the television. It is the spoken
word and therefore should beinterpreted as dander but the
same picture which we are watching is in a much more
permanent form, the tape and so on. Therefore it is
consdered to bealibel. The point | am making is that with
the advent of this technology thereis awaysthisgrey area
between the libel and the dander and | think it is clause3
of this Bill which abolishesthat distinctionand puts to an
end the difference between libel and slander.

To my mind, Mr. Speaker, that digtinction was an
artificial one anyhow. Theend result of what happened is
that a person was defamed. The harm was the same
whether it was done through libel or sander and sometimes
we wonder why thet distinction was therein the first place
between the two of them. | am happy theat they have now
been put together and that we have one action -
defamation, and all that is required now is that there be
someform of publication whether it isin the form of what
used to be libel or dander.
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The other point | want to mention is the question of
subgtituting the defence of judtification with the defenceof
truth. 1 agree with what most Honourable Members have
said about this particular areaand | would want to issue a
caution in this respect because even though we remove the
defence of justification what we are saying is that you do
not now have to prove every single iota of your pleadings
in your defence. | want to say that since it is caled the
defence o truth it doesn't give you the right of way to say
what you like. In other words if Mr. X goes into hospita
on 3 occasions in a month and has logt 20 Ibs it does not
automatically give you any defence to say that Mr. X has
AIDS. Therefore, | believethat rather than membersof the
Pressfor instancesay that that particular defence now gives
them the right to use circumstantia evidence and make a
defence out of it that they have to take the whole question
o the defenceof truth very serioudly.

It also emphasises the fact too that the Press has a
duty to check what it prints. Far too often we find that
members of the Press seem to be in a hurry to put
something down and do not check adequately enough totry
to clarify what they put down.

We have the saying that sticks and stones can break
your bones but words never hurt you.
555 p.m.

It behoves the Press, as | said, to be very serious
about their work. Politiciansdo not really despise the Press
as some of them may want to believe. All weareaskingis
that the press be fair and that the Press be responsible.
They lie. Thelie can destroy a person for life. A singlelie
can make a person go crazy a year or so dfter it has been
told.

Yes, | agree with the whole quegtion of trividity the
defense. Sometimes genuine mistekes are made. |
remember, Mr. Speaker, there wasan ingance when a locd
newspaper put the wrong photograph, under the caption
that a Chief Minister wasarrested in Miami for drugs. That
Chief Minister was known to me in a place where | had
worked previoudy.

The picture that they had put in the newspaper, Mr.
Speaker, was the picture of the previous Chief Minister.
Subsequent, they had eections and the press had not
changed the picture and so on. Therefore when they heard
that the Chief Minister was arrested, they put the wrong
picturein the paper.

| had received a call where | was asked why was this
done and this was the victim, the previous Chief Minigter,
and he was asking why. | caled the publishing company
responsible, to be told that this was the picture they had o
the Chief Minigter. When | explained it to him, his reaction
was something completely different. He sad thet it was a
genuine mistake.

| believethat the same way that he was thinking then,
that type of mistake could have been nade and not
proceeded to any litigation about the matter, is what gives
rise to a defense such as thisone. The defensedf trividity.
If it isa very dight mistake then it is a defense.

Now, | believe, Mr. Speaker, that, | deding with
another section of the Act, | think it is Clause 25 of the
Bill, that if a men hes given all theevidencein a case ad
at theend of that casethe man passes away, he dies, and
the only thing left to be done is that the judge is to give
the decision. | believe that any payment of damages to
which the deceased would normally have been entitled,
should still be paid to his etate. | believethat is whet the
lav till remains. That is where the case is virtudly
complete.

What Clause 25 issaying is that if, for instance, only
thewritisfiled or if hisreativesfilethat writ within three
years after his death, the most which the relatives can
expect to receiveisan injunction for declaration and costs
but nothing else.

| believe, Mr. Speaker, that it isaway of emphasising
the fact that defamation is a personal matter and that the
victim is dead and his reputation as well. He is not
suffering, he cannot feel any pain from the defamationand
society can no longer point a finger at him. | also agree,
Mr. Speaker, with that particular section of the Bill.

In Clause 34, Mr. Speaker, the victim of crimind
libel can now take recoursein the Magistrate’s Court, and
the sum which the perpetrator can be fined is $2 000. |
believe Mr. Speaker, that thisis a way of speeding up the
whole process. | believe that this particular section isgoing
to be fairly widely used, that is my personal opinion.

Very often in the High Court, it takes a long, long
time before these defamation matters are actually heard. |
feel, Mr. Speaker, that very often a person does not want
the $2 000, the person does not care about the fine. Wha
the person wants is a to have the matter expedited, to have
it heard, to clear my name. To let people know that this
person did something which was wrong. | believe that this
particular provision will enable the victim to get a much
speedier resolution in the law courts.

So, Mr. Spesker those are the areas | want to
comment on. Mogt of the other points, Mr. Spedker,
previous Honourable Members would have made and thet
is my short contribution, Sir.

Mr. D. J. H. THOMPSON: Mr. Speaker, Sir, | will be
very short because| do not have a lot say about the Bill,
or | have less to say as much has been sad about it
by previous Speskers. | mug congratulate, as usudl,
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the Honourable Member for St. Thomas. He has not been
dilatory. This is promise number 19 which he has
honoured. | notice in the column...

Asides.

Mr. D. J. H. THOMPSON: | am sorry, promise
number 25 or 26. He has lost count, but he has gone way
past the basic promises that he made. So | congratulate
him for not being dilatory, and | an glad the Prime
Minister has not had to intervene in his Ministry to solve
the problems. He has dways been able to, himsdf,
adequately dischargehis dutieswithout having interventions
from time to time, as a prop, for any misadventure.

S0, | congratulatehim and agree with the Honourable
Member for &. Philip South that in theintroduction of this
Bill. Though he was not as enthusiastic as | would have
hoped, because| knew this wasalegidation he wasexcited
about, that lack of enthusiasm may comefrom thefact that,
perhaps, he has not been able to convince all of his
colleagues or to encourage them even to read the
legidation to fully appreciateitsimplications. | know those
kinds of experiencesin politics. But that should not deter
him from coming to the public and saying, very clearly,
what the philosophy is behind legidation of this sort.

Perhaps, though as | said, there is a need for law
reform, | accept that. We should spend a little more time
in these debates in talking about the philosophy of that
reform and why one thinks that it is necessary.

Now it is difficult for a Cabinet Minister who does
this kind of work to find widespread interest in it, and
therefore sometimes he spends more time dealing with the
technica parts rather than ddivering himsdf o an
important philosophical statement.

Now, | think that it was Lord Brebabrook. It was not
Lord Actor. | think it was Lord Brebabrook. Brebabrook
was the guy who had interest in newspapers. He either
said it or it was said to him that the, ' Press wields power
without responsibility which has been theroleof the Harlot
throughout higtory."

Perhaps, | should say from the outset, Mr. Speaker,
Sir, that | believe in vigorous criticism of public figures. |
cameinto politicsasa result of the vigor with which | took
on public figures in a setting that one would call,
traditionally, a press setting. The Honourable Member for
St. James South was also a very vigorous participant.

Asides.

Mr. D. J. H. THOMPSON: Not necessarily critic. |
was never sure what her political sympathies were. She

never confided them to me then. Like changes as we go
adong. My scorewas dready made up. | was not sure about
hers.

Asides.

Mr. D. J. H. THOMPSON: She does not co de
those things to me now either. What we share in common
is only a surname. She shares my sigter's name, that is
about all.

| came into public life with a bdief that public
officias should be subject to the most vigorous criticism.
In fact, the very act which caused me to be so hitter, in my
opposition, to the Barbados L abour Party Government, was
that in the 1970s, in participating in a discusson on an
Undergtanding Programme in which we were asking
quegtions of the then Minister of Women's Affairs, whois
now the Deputy Prime Minister. | was presented with alist
of questions which | was supposed to ask the Minister,
which were written by the Minister. At the end of the
programme, having not asked the questions hed to tdll the
person who ran the programme that as long as an
arangement was in place where a Govemment Minjger
was going to present us with twenty questions which we
must ask him or her, that they could forget me from being
a participant in those programmes.

| think the other panelist also took the same view.
Public figures should be open to criticism and | accept as
apolitician,asa person in public life, that dmost al facets
of my life should be open to criticism. We ded with
criticism in different ways. Some people panic even before
the criticism occurs.
6.05 p.m.

We recently had the case in the United States of
America, even though somebody said to me yesterday that
| should note the cultural differences, and | will, but for the
purposes of argument, even before the reporters came to
interview Admira Borda about wearing Vietnam insignia
on his chest, he committed suicide, and there have been
severa occasions. Many membersaof the White House saff
have probably not recognised the extent to which public
figures can be under scrutiny and criticism. Their answer
to that is to commit suicide. Some peoples answer to it is
to avoid public life all together or to exit from public life
while their reputation is still intact.

My view, Mr. Speaker, is tha whatever the
legidation, and | thank the Honourable Member for St.
Thomeas for whatever amendments he has made. Where he
has been innovative, | compliment him, where he has nat,
| ill compliment him because whatever law is in place,
rest assured that nothing is going to stop the Democratic
Labour Party from usng whatever legitimate means are
available to it as a politica paty to bring public
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figures under the closest of scrutiny and nothing that we
have said today should be construed by any section of the
Press to mean that we do not expect the closest and most
vigourousscrutiny. What we do not havein Barbados, Mr.
Speaker, and | have heard a lot of tak today, and thisis
why | say power without responsibility, though it was the
role of the harlot throughout history, is one of the features
of thefunctioning of the Pressin Barbadosin thisday and
age which needs to be addressed.

People have cadled for fairness, high standards and
truthfulness but there is something that is more important
which needs to be enshrined and which needs to be
accepted by the Press in this country. The Press in
Barbados, the newspapersand the radio stations, except for
CBC whichis publicly owned and has not faced the rigours
that other public broadcasting stationsthroughout the world
have had to facein carrying evenhanded views, and in the
right of alowing replies in certain circumstances. They
have not had to faceit but they probably soon will because
it is not, | assume, going to continue in its present
configuration. But the rest of the newspaper establishment
in Barbadosand radio establishment is privately owned and
there are politicians who have interests in it which
therefore have to cal into question the bias and so on o
those newspapers and media.

Thereis absolutely nothing wrong with a newspaper
being bias. It does not bother me that any section of the
Press does not support the Democratic Labour Party
because we know wha we stand for. In fact, if they were
supporting us, | would be concerned. The fact that they do
not support us tells me that we are on the right track. What
| do not condone, however, Mr. Speaker, is the fact, and
perhaps this legidation gets a bit closer to it but does not
go far enough, is the right of a reply which, as far as |
know, isin the UN. Declaration of Human Rights. The
HonourableMember for St. Michad West can confirm this.

| do not remember how it is expressed, but citizens under

atack, politicians under attack, the Judiciary under attack
must have the opportunity to reply.

Now, thislegidation speaksabout ascenario in which
you have, particularly in circumstances where the defence
o qualified privilege may arise, the right to reguest an
explanation or contradiction of a view. That is not far
enough. In my view, | believe, in the aisence of a
regulated Press, and | am not saying that the Press should
be regulated, that there must be a basc standard that
applies tha politicians, public figures, citizens of Barbados
who are under criticism, whether it isby way of editorids,
|etters written by the newspaper to itself or otherwise, mugt
have the right of areply.

Mr. Speaker, it is not sufficiently understood how it
operatesin Barbados. | will give an example. There is one
newspaper in Barbados that writes the mogt vicious

editorials about public figuresin this country, which it is
entitled to do, as long as it does not cross the line in
relation to defamation. It is entitled to impute maotives. It
is entitled to express opinions about the conduct o public
officias, but if you write back a letter to that newspaper
seeking to comment on why that newspaper takes the
paticular stance, they edit your response. A classic
example today, Mr. Speaker, is an article appearing in the
"Barbados Advocate’. It is a letter by me to the
" Barbados Advocate" which is an unbelievable scenario.

Aside.

Mr. D. J. H. THOMPSON: It has something to do
with the Management Commission. | am not going to go
into it. My response to what the " Advocate” hes said to a
representation that | had made had been edited i n about
three different places. None of the editing relates to
anything that is defamatory. In the first place, at the
beginning of the article, 1 sought to suggest that there are
a number of people who fed that as a public figure |
should not even bother to respond to whet the" Advocate”
writes in criticism of the Democratic Labour Party. That
was edited. That must be a fair statement. There has never
been a newspaper in the history of Barbados that has been
as criticd of the Democratic Labour Paty as that

newspaper.

| then went on in the article to use the words
"Executive Assistant to the Leader of theOpposition.” The
"Advocate" added on an “s” every time Executive
Assistant occurred to read " Executive Assigtants” as if the
Opposition Leader has more than one Executive Assigtant,
trying to give the impression that the Opposition needs
more gaff in his office than Ministers and the Prime
Minigter's Office. It is a clearly caculated effort by a
warped mind.

Aside.

Mr. D. J. H. THOMPSON: If anybody wants me to
repest what | am saying in here outside | will have the
great pleasure in doing so, before this Act is passed and
after.

Mr. Speaker, in the response | put in the newspaper,
| sad that the" Advocate’ newspaper was drawing a red

hemng across the trall and that the substantiveissue that it
should have raised is not what representation | made, but
that it should haveraised in the article a representation that
was made an behdf of the Government that Ministers of
Government should be paid asdary as Minister as well as
asdary as a Member of Parliament, which was a proposad
made to the Management Commission of Parliament and
which has been sent on for drafting. Do you know thet
notwithstanding that | have made that alegation...

-~
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Mr. SPEAKER: The Honourable Member, | do not
think 1 will dlow you to make comments on the
Management Commission, and what is transpiring at
Management Committee level. You have dated an
inaccuracy there. As Charman of the Management
Commission, that proposal as far as1 know has not been
sent on for drafting. Nothing has reached that stage. | will
make that correction but | will not alow you to make any
further comment on that aspect of the Management
Commission's work, according to the Rules of the House.

Mr. D. J. H. THOMPSON. Well, | do not understand,
Mr. Spesker. | abide by your ruling. If you say that is the
ruling that you wish to make | have to accept that ruling.
| am giving this merely as an example.

Mr. SPEAKER: | do not mind you giving an
example. | am just suggesting that you do not go into the
kind of details, especialy if you are going to give an
inaccuracy like the one you just gave.

6.15 p.m.

Mr. D. J H. THOMPSON: If somebody wants to
write to the newspaper and challenge what | wrote, the fact
that a proposal likethat has not been sent somewhereto be
drafted as you have said, Mr. Speaker, Sir, is news to me.
As far as | know the Clerk has been asked to review
certain mattets which were put before the Management
Commissionincluding such a proposal to rationalise issues
relating to the remuneration of Ministers of Government.
That is my recollection, Sir.

Now, if that is not S0 then, Mr. Spesker, Sir, perhaps
that took placeat a meeting that | was present and nobody
else was present at. Taat is not the gravamen of the
submission though. The gravamen of the submission that |
want to make is that even my comment, which | know
nobody could have contradicted it, was edited out of the
response which | made to the newspaper and | only draw
this to the House's attention, Mr. Speaker, from the point
of view that the right of reply is a right which should be
given to any citizen in thiscountry who is under attack in
any media whether it is television, radio, newspapers,
particularly those which seek to clam privileges and
defenses which arise under this particular legidation. Mr.
Speaker, Sir, that to meisone dof the factors which in my
view militates against active support by some sections of
the Barbados population for legidation which makes it
more libera as the Honourable Member for . Thomas
said for the operation of defamation, libel and defamation
laws in Barbados. That to me, Mr. Speaker, Sir, is
something that | think the Honourable Member for S
Thomas needs to consider in relaion to the Government's
policy relative to the media and relative to freedom o

speech.

| do not know if there are many countries in the world
which have considered this issue but to go beyond the

legidation there is nothing that says that there is any
responsibility,whether by law or otherwise, for newspapers
in Barbadosto not be biased or not be unreasonable or not
be unfair or not to givean opinion. Once we accept that we
live in a society in which journdism is going to be
characterised by persons giving opinions then in my view
the principle which needs to underlietheroleof the media
in Barbados is one in which a right of reply is given to
those citizens who are under attack, those associations,
those organi sations, those public officials which are under
attack. And in that reply, subject to thelaw of defamation,
that the individuad should be entitled to put his view
unfettered as | would assume that you, in this Chamber,
guided only by the Standing Orders, and not wanting to use
your position in anyway to reflect on what anybody hes
said, would not wish a Member of this Chamber or this
Chamber as a whole to be fettered in anyway in the
expresson of opinions one way or the other. That to me,
Mr. Speaker, Sir, is what is to be the essence of the
relationship between the press and the people of Barbados,
that that opportunity for right to reply will be given.

Mr. Speaker, Sir, we have seen the concept of free
discussion in asociety being promoted in this debate. Free
discusson in itself does not exclude the fact that the
ownership of the media very often is going to reflect or be
reflected in the kinds of designs, the kindsof perspectives,
which the media promotes in the society. Whet redlly, in
my view, needs to be exploded in Barbadosis the factsand
the redity about the ownership of the media and the
relaionship b¢ ween the key operativesin the media and
the power struc ure in Barbados because that tells a greater
story, Mr. Speaker, Sir, about Barbados now than ever
before in its history.

Imagine, Mr. Speaker, Sir, that there are countriesin
the world where civil servants are required to observe the
standards that when they leave thecivil servicethey are not
alowed to go into the private sector immediately because
o information which they may carry with them into the
private sector. | assume that there will come a time when
politician:; may have to face some of the same kinds o
restrictions. | suspect that thereis aready a move afoot in
some countries for that kind of development to take place.

Thereis nothing, Mr. Speaker, Sir, which functionsin
the reverse way, in other words that seeks to insulate the
mediain a free society and a media which is supposed to
be promoting free discusson in the society from
manipulation where operatives in the media may be
rewarded for the stances which they take on behdf o the
causes which they support be them political, religious,
socid or otherwise: That, Mr. Speaker, Sir, is something
that as time goes on is going to attract even grester
attention. There is nobody in Barbados therefore who
should believe that the passage of this legidation is going
to create a sanctuary o free discusson in this
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country which is going to be unfettered by political opinion
or in which the dominant forcesin the mediaare not going
to get their view across. So, Mr. Speaker, Sir, that point |
think needs to be made very clearly that this legidation
regulates questions of defamation. It does not promotefree
opinion because there is nothing new that is going to be
said about me or any Member on this side as a result of
this legidation that has not been said aready.

There is nothing new, Mr. Speaker, and there is
nothing that this legidation is going to do to control what
has been said. What controlswhat is said is the ownership
of the media and the influences beyond things like
legidation. The concept therefore of free discussion in
Barbados, as the Honourable Member for St. Philip South
has said aready, among peoplein rum shopsand so on that
discussion is amost dready free, the things that they say
about each other and the animated and vivid description
and language which they use at that level have nothing to
do with when they trespass beyond that point and stop
dedling with each other and start to ded with us as
politicians.

Mr. Spesker that therefore tdls me tha this
legidation has less to do with the role of an independent
press, it has less to do with how one deals with the
question of the right of reply, if it has less to do with the
gtandards of journaism in Barbados, it has less to do with
fairness except to the extent that there may have been
occasions when some people may have profited from the
defense of their reputation. Other then that there is nothing
about this legidation which is going to make the Press
more fruitful, which is going to make it more fair, which
is going to improve standards unless, Mr. Speaker, Sir, an
unfettered right of reply is given to citizens under attack
and is given to al view points in Barbados.

The myth of free discussion in Barbados is so strong
that newspapersgive the public of Barbados theimpression
that by publishing a column for the three political parties
that thereis afree Press. That whenever anybody criticises
them they say, but we give dl threeof you achance to put
your views. The public does not know that they edit the
views of one political party morethan the other. The public
does not know that it is possiblefor certain politica parties
to say things about us that if we are to reply are the subject
of very heavy editing. So, as | dways say, thet is not even
a sop to a person who aleges that we do not function in
Barbados in a free environment, free of financid
influences, free of ownership influences, free of socid
influences and free of political influences, because that is
not so and having those three columns does not give a
paty a licence to sy any and everything because
sometimesone is the subject of exceedingly heavy editing
and the right of responseis not dways given.

6.25 p.m.,

The Honourable Member for St. Philip South in
quoting a philosopher said that a good name is to be
counted above riches. But, Mr. Speaker, it is aso true to
sy that in capitalist societies that a good name can be
purchased by riches. It can and thisis a point that we need
to understand that persons who are in a position to protect
their reputation by using the full armory including
ownership of the media can create an image of themsdves
which is not in accord with redlity. That is how it has
evolved whereas at the same time, Mr. Speaker, Sir, there
are some scenarios in which the Press, no matter how they
try, have not been able to get matters that they want to get
on the agenda to stick in the minds of the public. Right
now, for example, Bill Clinton is being described by the
pundits in the United States as a "Teflon Presdent”
because even things that stuck with Richard Nixon and so
on are not gticking on him. So the Press must not believe
that as paliticians that everything that they allegeloosdly is
going to stick. Sometimesthe law courtsare not necessary.
In fact, the point that the Honourable Member for Christ
Church South made about the defense of trividity that
sometimesiit is what we think about something said about
us affectsthe mind of the averageperson that propels usto
take action. But sometimes the average person may not
even have noticed what had been said or may not have put
the particular interpretation on it that needs to be put.

We support this legidation, Mr. Speaker, in winding
up and wish to let the Honourable Member for St. Thomas
know that it is his responsibility to honour the pledgesthat
he made io the people of Barbados and that obvioudy he
has been doing them with great facility, and again we
congratulate him with the speed and aacrity and precision
with which he has been achieving al of the goas which he
set in his Ministry, particularly in relation to this piece of
legidation. While it may provide for the Press some
satisfaction, not much in my view is going to changeasa
result of what is contained in this legidation. Although the
intentions may be good, freedom of the Pressin Barbados
does not rest alone on the fetters which are put on the
Pressin relation to the tort of defamation but it restson a
whole number of other factors including ownership of the
Pressand other formsof influencesand control of the Press
which exist in modem democracies. That to meiswhat this
debate, Mr. Speaker, Sir, should have centered on more
than the technica issues which have been raised in the
course of the presentation.

Mr. SPEAKER: The Right Honourable Member for
St Peter.

Rt. Hon. O. S. ARTHUR: Mr. Spesgker, | want to
make a brief contribution to this debate which has ranged
vey far, very wide and which has| do fed obtained a very
high level. | have looked forward to thislegidation coming
before Parliament because | have a very keen interest in
lav as lawv and there is nothing that excites me more
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than the question of the drafting of laws that impinges
upon the mental freedoms of this society.

Our Condgtitution, Sir, enshrinesfundamenta freedoms
and among them is freedom of speech and this piece o
legidation that attempts to revise the law pertaining to
defamation in many respectsis a mgjor advance not only
because it repeals a piece of legidation that has been in
assigtance for 90 years and has been now overtaken by
circumstances. It truthfully, Mr. Speaker, seekstosetin my
judgment as a non-lawyer matters pertaining to legidation
within a far more realistic framework than that which has
previoudy obtained and which | do fedl will augur well for
the presarvation of freedom of expression in the society.

Mr. Speaker, | have ligened very carefully to
comments that have been raised regarding the question of
the ownership or control of the media In fact, | share the
view that freedom of expression is not only going to be
protected by legidation of this character but is going to be
effected by decisionstaken regarding who owns the media
and how that mediais controlled. It is for that reason, Mr.
Spesker, that this administration has been very, very
circumspect in issuing any new licences for television or
radio. | would like to make that point because the question
of the ownership and the control of the media as it affects
freedom of expresson in this society, Mr. Speaker, is
fundamentally what this legidation is about.

| remember in the election campaign very wild
datements, customary wild alegations were made that a
deal had been cut by the Barbados L abour Party to issuea
TV licence and that certain people knew what the price
was. That was said, Sir, as a categorica measureand as a
matter of fact. Certain people said that they knew what the
price was and that the TV licence was to beissued and that
the deal had been settled. The public now isin a podtion
2 years after the fact to know if that secret ded about a TV
licence and the price for the TV licence was in fact just
another of the secret deals that floated about during the
election campaign or whether it wasin fact another figment
o the over-zedlous imagination of the author of the secret
deal. | want to enter that into the record because, as | said,
we have been very careful and circumspect because we
share the concern expressed by the Member for St. John
that this adminigtration is very concerned about the
ownership and the control of the media. For example, there
is no circumstance whatsoever under which this
administration would entertain an gpplication for alicence
let us say for a company like CLICO where we get their
application one day, Sir, and have the authority to make a
recommendationin support of the application 2 days after.
That is a part of our higory. It is a fact, Sir, that since
January 1, 1994 the only application for a radio or a W
licence in this country that has been speedily dealt with
was CLICO where the application was made one day and
the authority pressing to service 2 days after had a postive

recommendation that the licence should be granted. When
people speak about ownership and control of the media, |
suppose that these are the kinds of things that they have in
mind. Our policy on new TV licencesand so on, Sir, has
been cdearly enunciated that we would like to see a
televison gaion owned by public companies where the
broad massdf the society can enjoy the ownershipd those
enterprises.

6.35 p.m.

That isone of the key waysin which we will assure
freedom of speech and expressionin this country and if no
licences have yet been issued it is because we are now in
the processaf finalisingan intercom policy that recognises
the relationship between telecommunications and
development of telecommunications and the information
sector but equally because none of the applicationsto date
have redly been based upon the broad mass ownership that
would satisfy us that the interests of the preservation of
free speech in this country have been protected.

Mr, Speaker, | know how well some people even
when enjoying the benefits of a free press complain about
the redtriction of a free press. We had the mogt amazing
dtuation in the last general election campaign when a
candidate complained about the coverage that he was
receiving and when checks were made it was found that
that candidate, who is the leader of a party, and who is not
unknown but who shall remain unnamed was featured on
thefront page twiceas much as all other leaders concerned
but he saw, his getting front page coverage to that extent
twice as much as any other leader as being a derogation of
his freedom where the Press was concerned.

It is par for the course where paliticians are
concerned so that some can teke criticisms and some
cannot take criticisms. Thereare someof us who lambaste
the Pressin here and we apologise to them sweetly. There
are others who sometimes say that when some members of
the Press open their cheque books that the gates o
Glendairy Prison swing open for them and those things
pass without comment. They get surly and vexed with the
Press and do not miss any opportunity to beat the Press.

Aside.

Rt. Hon. 0. S. ARTHUR | hold my blows in good
spirits. 1 will lose some and | will win some. | do not
expect ever or alwaysto have a favourablePress and there
will be those who will make mincemeat of me and my
colleagues but that is politics. There will be times when
we will got a good Press but we will treat it in good cheer
and good spirits recognising that that is the nature of
politics. If we from time to time have to clash with the
Pressit is to be treated as nothing more insidious than the
fact that sometimesthe Pressalso have to say harsh things
about paliticians.
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| made the point recently that in much the same way
that members of the Press have licenceto say harsh things
about poaliticians there should be nothing wrong about a
politician saying hard things about members of the Press
but, be that as it may, | redly just want to make the point
that the question of the ownership and the control of the
media is critical but that we might — | want to stress the
point that a myth has been generated in this country that
because some Membersof the BarbadosL abour Party have
sharesin one section of the Pressthat that is tantamount to
control. | want to say on their behdf because | know that
they are too modest to say on their own behdf that those
Members of the Barbados Labour Party some of whom
might be even sitting in this House who have shares in a
section of the media do not seek to exercise any control
whatsoever, in fact, their only interest asfar as| can glean
is the dividend. They are interested only in the dividends
and | would venture to say Sir, in a mog charitable way
and in the very finer sense that their control over what
appears in that section of the Press that they own and
particularly in things like Cou-cou and Flying Fish and
Pudding ‘N Souse is far less than some Members in this
House and can you imagine, Sir, on the Other Side who do
not have any shares in the company. The Member for S.
John knows exactly what | am talking about. He was
absolutely correct in drawing the distinction between
ownership and control because these gentlemen over here
arerich in shares but they are wesk and poor in influence.

Sir, sometimes | wonder what would happen if they
were to live up to the expectations of them that is often
expressed by the leading spokesman on the Other Sideand
express their ownership and the kind of control that is
implied by certain leading politicians caling chief
executivesof newspapersand trying to influencewhat goes
into the newspapers and things of that character. But that
is how it goes.

Control of the media is something that is dways
going to bother politicians. We rise or sink on the strength
o public opinion and one of the most important influences
on public opinion is the printed press and there can be no
doubt that paliticians because public opinion matters will
obvioudy try to have their side of the matter expressed as
favourably as possible. It has been that way from the time
the media and politicians co-existed. That is how it shal
always be. It isnot for anybody to cometo this Houseand
sanctimonioudly seek to portray the false perception that
the attempt to get the best viewpoint of one sde is
something that is wrong and wicked and is not something
that is practised by al politica parties.

All political parties wish to have the best public
perception cast on their activitiesand their behaviour and
al politica parties try as best as they can to use dl

techniquesat their digposd to get the best perspective put
on their activities. Some, Sir, go to the extent of having a
large number of letters written in al kinds of names
signed by al kinds of people, Blair Simmons and S0 on,
sent from the same office, bearing the same fax number, to
put the case of the party. It isa fact but they don't change
it. That ishow it goes, Sir. Using the same fax number but
a vaiation in the names.

| would just want to say that very often | mysaf gripe
when | pick up the press and see the blues that are in my
view unfailingly rained upon me by journaistsbut it is par
for the course and once weare in public life we are going
to get criticism becauseit is, sad to say, one of the means
by which the Press increase its profitability.
6.45 p.m.

Asides.

Rt. Hon. O. S. ARTHUR: | remember we once had
a retreat, a very successful retreat, at which the Barbados
Labour Party came together and we talked over our affairs.
Amicable retreat, and a piece appeared in the Press that
chairswere being pelted about and barely missing the nose
of prominent Members o the Party.

When | spoke to the editor, he said, "You dl are
paliticians, we can say anything about you." 1 would urge
dl Membersaf thisHouse, Sir, who from time to time get
angry about the Press to remember, Sir, that is part of the
function of the Press. That we are in many respects, Sir,
we arein the public eye, whether welikeit or not, weare
part of the celebrity class of the society. We make news.

Asides.

Rt. Hon. O. S. ARTHUR: Or when we curse them
occasiondly, Sir, and we apologise, Sir, it should be taken
in spirit. There are some who curse them and curse them
indefinitely, and always and do not ever apologise. That is
life, Sir.

| thought | should cleanse this debate from the
sanctimony that seem to be creeping in, that this Bill is
about trying to control the Pressis the province of oneside
and not practice by the other. All politica parties tend to
get the very best complexion put on their politica opinion.

| would say this, Sir, that | am very happy that the
Caribbean Broadcasting Corporation has dlowed
Opposition spokesman untethered access to the news, and
that it is part and parcd o the news.

Mr. Speaker, | an not a lawyer, but | an fascinated
by the concept of free speech as it applies to Parliament.

-~
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| am not going break rank on thisBill, Sir, but | am always
of theview that nothing should happen in a Parliament that
is difference, separate and distinct, that is my view, and
not, and supposedly Sir, asamatter of precept, that nothing
should heppen in a Parlliament that should set
Parliamentarians separate and apart as a class from other
members of this society.

Itismy view that standardsapplicablein defamation
or liable or whatever that applies to the man in the street,
should also apply to politicians. | say that, Sir, because
that too many "a bad" politician has lurked behind the
shroud of privilege. They teke steps, very often, with
membersof thecivil society that they could not do outside,
Sir. The restoration of the full competence in Parliament
would come when the privilege will not be a means for
abuse, but the privilege will be jus an enhancement,
forgive the expression, " inspectorsof us' by politicians. |
am not going to depart at al from what this legidation
provides for.

| am grongly o the view, Sir, that politicians,
themsalves, in their conduct in Parliament, even with the
present of privilege as a shield, should not depart in their
behaviour from levels that apply to the men in the Street.

| welcome this legidation, Sir. There are parts of it
that will make it far more liberal for the best. To be more
critical. 1 would only want to suggest and urge that this
new latitude, that is going to be presented to the Press,
should not giverisetoirresponsibility.| would hate to see,
Sir, a spate of ondaughts made and then justified on the
grounds that there were trivial concerns.

| an very conscious, Sir, that one of the mgor
innovations that is being made in this legislation is the
provision for the Press, itself, to be able to exercisein a
fair environment and with freedoms, Mr. Speaker, from
that awesome burden of responghility.

My contribution in this debate is to make one point,
Sir, that whether it may be in relation to politiciansin
Parliament or to members of the Press, in the press-room,
Sir, that we should redlly relate freedoms given to us with
the responsibilitiesexpected of us While | am confident
that the politiciansin this House will continueto discharge,
Sir, responsbilities with decorum, | do trust that the
members of the media will grasp the freedoms, but will do
0 in a manner, Sir, that reflect a higher leve of
respongbility than sometimes have been the pattern of the
late.

[, Sir, welcome it, Sir. | have been with it while it
has been developed as law. | have been fascinated by it as
law in so far as it deals with one of the fundamenta
freedoms of the society, and | am going to support it, Sir,
with great enthusiasm.

| am obliged to you.

Mr. D. J. H. THOMPSON. Mr. Spesker, Sir, during
the course of my presentation you ruled something that |
had said as an inaccuracy and | think the records should
reflect that, perhaps, we were at cross purposes. | was
referring to a matter which arose out of the Management
Commisson of Parliament. | do not want to go into the
details of it. | used the expressionsdraft him" that the
Clerk was required to draft a proposd. Perhaps | gave the
impression that you are drafting a law.

What in fact ...
Asides.

Mr. D. J. H. THOMPSON: Right. What in fact | am
referring to, the minutes indicate that the Clerk o
Parliament had undertaken to prepare a Peper o
Parliamentary Salaries, Allowances and Pensions. He was
abroad and the Paper was therefore not available, and the
paper would contain a proposd in which Minigers o
Government who are elected, and have responghility for
servicing a congtituency in relation to those Ministers who
were gppointed and had no congtituenciesto run, that the
elected Ministers should receive remuneration of a Cabinet
sdary and should aso be given a Parliamentary Allowance
aong with their salary.

Mr. SPEAKER: You are asking that the words
"'drafting a proposal™ should be withdrawn then?

Mr. D. J. H. THOMPSON: Wel if you interpret
drafting to meen drafting, | withdraw that and you can say
prepare. | meant draftirfg a proposal.

Mr. SPEAKER: Tha. is why | am asking you?

Mr. D. J. H. THOMPSON: | withdraw that and you
can say prepare, but | meant drafting a proposal which was
supposed to have been based on submission which hed
previousy been made.

Mr. SPEAKER: | accept that.
Asides.

Mr. D. S. E. KELLMAN: Mr. Speaker, we support
this Bill as has dready been mentioned by the Honourable
Members on thisside, Sir. Mr. Speaker, in supporting this
Bill I must point out that there are certain things | would
like the Honourable Attorney Generd, the Honourable
Member for St. Thomas to assure us That is, Sir, by
extending privileges to people, we must be sure, Sir, that
those privileges are not abused.
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For Example, Sir, we do not intend to influence how
anything is written, but we expect that when something is
submitted to the Press, that once there is no defamation et
cetera, Sir, we expect that nobody would attach something
to something that is submitted by you, and the impression
is given that the last paragraph is written by the person
who had submitted, let us say the article or the press
release or anything like that.

Too often, Sir, we are having a situation where you
issue a press release, and after your press release another
paragraph is added when you have not added that
paragraph, Sir. | an saying, Sir, that if we going to be
giving freedoms to people, we must be sure that those
freedoms are not abused.

| do not mind, Sir, somebody taking out a paragraph
once it does not change the content.

Asides.

Mr. D. . E. KELLMAN: No, no, we are discussing
freedoms.

When you get a dtuation where you are giving
freedoms to people, and they are dlowed to add to what
you say that is something different. There are giving you
a new paragraph when you have not written it, Sir.

Mr. Speaker, it is dangerous, Sir, and it is a wicked
weapon. Sir, if people are dlowed to write whatever they
fed like, | have no problem with that. | do not expect those
people to attach or detach anything from what | have
written unless they are protecting the interest of the people
whom they are working for, and that is from lega costsor
damages. When you get a dtuation where people are
adding a paragraph to make what you have written sound
like nonsense, | object to that, Sir.

| an aso saying, Mr. Speaker, it is dright to tak
about widening the shareholdershipaf the Press, but at the
end o the day it makes no difference. The decison makers
are ill that smal block of people who still carry the
influence.

Very often we are hearing that all you have to do is
to issue a new license to a company and they can issue
shares dl over Barbados, and the impression is given that
once the small man buys shares he can influence the
decision of that section of the Press. That is nonsense, Mr.
Spesker.

6.55 p.m.

As you know, once you are not a director o a
company, you cannot influence the decision. Some o the
directors cannot even influence the company, as was said
by the Prime Minigter today, that there is one section of the
Press where they have directors and shareholders and they
cannot influence whet is written.

But it is remarkable, Sir, that when the Prime
Minister was speaking, he spoke about one newspaper
paying dividends and | was expecting him to go on and say
that the other newspaper is paying dividends because they
dlow freedom of speech. The impression given by the
Honourable Member that the newspapers dlow people to
write freely pay dividends but the ones that do not dlow
freedom of speech are not paying dividends. | rest my case
there, Sir.

Hon. D. A. C. SMMONS. Mr. Speaker, | am very
grateful to all Honourable Members who have contributed
to thisdebate. | an glad for the support for the Bill. | just
want to say that the Leader of the Opposition spoke about
nmy introducing the Bill with not alot of fanfare.l am not
behaving like that now. | have left that side and | am on
this side and this side carries certain responghilities,
attitudesand so on and therefore one has to present oneself
alittle differently, Sir.

Asides.

Hon. D. A. C. SSMMONS:. | am not seeking any
approbation or any plaudits from the Press. God forbid. |
an guided, and | want to make this very clear, by one
principle every week, every month, and that is that in
certain pages of the Manifesto, 34 - 40, thereare a number
o things that the Attorney General is supposed to do as a
matter of pledge and honour and therefore. . .

Aside.

Hon. D. A. C. SMMONS ... let me explan ny
atitude to public life and this job. | make surethat | have
alist of what | have to do.

Aside.

Mr. B. M. TAITT: On a point of order, Sir. The
Honourable Member must not use the winding up to define
his job. | heard the Honourable Member say that he wants
to define his job. All he can do now, Sir, is wind up this
debate and his job does not apply.

Hon. D. A. C. SMMONS: The Leader o the
Oppostion said, Sir, that | did not make a speech with a
lot of fanfareand the Pressdid not worry to carry anything
about this debate and so on. All of that is true. All | an
saying is, Sir, that | am not interested in that. My interest
isto makesure that every oneof those Manifesto promises
that relate to my Minigtry | do assiduoudy follow up, meke
sure that | start things, make sure that the officers in my
Department follow through and my Persona Assgant
helps me in following them. That isall | an interested in.
If a the end of theday | get through with 36 out of 37,
fair enough. It is not going to make any difference to me
nor is it going to make any difference to the Press




3350

because whether you do right or wrong they will still curse
you. | do not care about that.

| see earlier this year, Sir, and that is why | an glad
that this Bill has come, but it is not going to make any
difference..

Aside.

Hon. D. A. C. SSMMONS. ...the Bill redly is not
going to make any difference to what is o is not libdl.
What is or is not libel will still be tested by the definition
in Sm v. Stretch.

These last two days, Sir, yesterday and today, have
been the only two days for the whole of this calendar year
that | have not had any pain at al. | have had pan every
day of this year. | do not complain. It is my back. Some
days| could not walk. The Prime Minister knows. Oneday
| was not even able to come here when they had thetribute
for Dame Nita. Yesterday | got a little help from a
chiropractor but | have been going around to everybody. |
got alittle help yesterday. No pain today yet, Sir.

A few weeks ago, as part of the celebration of 20
years that my congituency group is organising, they
planned a cricket match Whitsuntide Bankholiday. | was
invited in here the Tuesday before, asked if | was going to
be available for the Whit Monday. | told them, **but how |
can play? | have a bad back." | had played al the time.
The man who was picking one of the teams, Hartley, was
there the night downstairs, phoned the Advocate and The
Nation and gave them the teams after some on this side
agreed to play. Lo and behold " Cou-cou and Flying Fish"
the Saturday morning, written by the butler, Parris' butler,
the man at the hdm - he now hasa new butler. | will tell
you about it at dinner tonight....

Asides.

Hon. D. A. C. SSMMONS: ...he writes that | got
dropped, the fellows are not getting on with me and the
girlsdo not talk to me, all kindsof foolishness. | could not
play because| was hurt. That is foolishness. That isa big
ignorant lie, Sir. So if that was a libel, whether it came
before the Bill or since the Bill it would till be libdl. The
point is it was foolishness, irresponsible nonsense, Sir.

Mr. B. M. TAITT: On a point of order, Sir. The
Honourable Member seems to be mideading the House.
The Honourable Member did not ascertain whether he
played or whether he was dropped. Did you get a play in
the cricket match or not? You were not picked, therefore,
there was no inaccuracy.

Hon. D. A. C. SSIMMONS: | was inéligible for
sdlection because of a persond infelicity. | got to the

ground a morning and started to knock up and so on and
the back seized up. | could not hold my back up. | failed
to fit this test.

Sir, to revert to a little seriousness. There is one
aspect of this debate that was not explored that | want to
give Honourable Members the assurance that we are
conddering. It is this whole concept of freedom o
information. The Ministry responsiblefor information has
asked US to look at drafting legidation for freedom of
information. We have a couple of models. The latest one
is the Trinidad and Tobago Bill that was just introduced. It
came up to me last week and | got another copy today
from the Clerk of Perliament.

The Freedom of Information legidation will, | think,
expand the rights of citizens even more than this Bill on
Defamation because it will then invest citizens with aright
to have a look at Government's files to see wha was
written, wha decisions are taken and S0 on, subject, of
course, to matters of security and that kind.

7.05 p.m.

So | would like to assure the House that during this
session of Parliament it can be reasonably anticipated that
a freedom o information Bill will be coming. Work has
been done dready on a draft, Sir, which will work in
tandem with the defamation legislation. Now there is
another piece that could possibly be considered but | am
not pushing for that certainly in this$ years That isa Bill
to do with the law of privacy. Defamation, freedom of
information and privacy legidation can all form a part o
a philosophical matrix in which one wishes to create
participatory democracy and involve the public in greater
information to enhance the flowering of democracy. | an
not going to give any priority at the moment to privacy
legidation, rather we will look at freedom of information.

Mr. Speaker, of course in a way there have dways
been two types of defamation if you like in Barbados. A
kind of poor man's defamation is to be found in the
Highways Act with those criminal offences, those offences
which speak to insulting language, offensive language,
obscene liiguage and blackguarding. That camein, in the
old days when people used to have the standpipe situation
and neighbours would have some curse outs a the
standpipe, caling each other all kinds of things. That is
dtill on the book, Sir. We are looking at al of that in the
Minor Offences Bill.

| appreciated the speech of the Honourable Member
for St. Philip South and | think the essential point for
Honourable Members and indeed the Press to remember
about thislegidation, particularly in termsdf freedomsand
S0 on, is that when you rely on the defence of truth, the
basis for that defence rests on facts. If you want to judtify
and prove the truth of something you have said you
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have got to show that it wasfactud. On the other hand the
defencedf comment rests on notionsof opinion. Naturally
you must have a substratum of fact obvioudy, from which
you then comment. There was a game, it was on a
Monday, it involved Parliamentarians, Smmons did not
play. Those are thefacts. The comment now would haveto
follow from that to be fair under the present law. It is not
as though he did not play because he got dropped and they
do not want to play with him. He did not play because he
was not there. But you must have a basis of fact from
which you can then make comment. | explained that for a
defenceof truth you must rely upon facts. For a defence of
comment you must have a factual basis but you are
expressing an opinion.

Sir, | heard the point made by the Leader of the
Opposition about the right of reply. | have not read a lot
about it mysdf. | will discussit with the Parliamentary
Counsd and so on. It may be something that we can look
a for the Freedom of Information Bill which we are

preparing.

Sir, | want to deal with some of the comments before
I make one general comment. The Honourable Member for
Christ Church South mentioned a similar point to the
Leader of the Opposition, thet is, that prior to today there
has been no Press comment on this Bill. Wdl that is a
reflection of the quality of the press. | do not worry about
that. They ran me down right after the Government
changed, invited me to come and address the Association
o Journdigts in December 1994 to tak about defamation
and freedom of information. | promised them yes | would
bring some legidationiit is in the Manifesto. | went back
and did it. We hed this Bill out for circulation since March
22, not one of them andysed it, wrote anything about it. |
an not womed about them. If they do not have the
competenceto analyseit or get somebody to do it for them
it is a matter for them. | have a duty to the House and the
public at large 0 if they do not write that is a matter for
them.

I will say and | said, however, earlier that the
actual media houses, the corporations that run the Press,
not the people down there, the reporters and so, the
Rediffusion Service Limited, the Nation Corporation, they
got Mr. Ashenheim, Q.C. from Jamaica to do a study on
thedraft for them, he loved it, sent back his commentsand
he hasrecommended the Bill highly. CBC sent in opinions.
| an not sure who is the source of theirs. The politica
parties, Sir Jack Dear, Norma Forde, a whole set of people
sent opinionsand al of them have been taken into account.
Do not worry about the oneswho write every weekend and
the columnists. | am not womed about that at all.

Sir, what | want made clear is that even though this
Bill in relaxing some of the rules has given a certain
generosity of expression to journalistsit is not a charter for

incompetencein journdigtic circlesand it is certainly not
a charter for irresponsibleor maicious journalism.
7.15 p.m.

The Honourable Leader of the Oppostion. Sir,
mentioned about some decison of the Management
Commissonand | just want this clearly understood. | am
saying this with great force and with the authority of the
Cabinet and the Prime Minister. No proposal in writing ot
otherwise has come to the Cabinet of Barbados or | am
advised, even the Ministry of the Civil Service, about
making any change in the basis for the computation and
caculation o the emoluments o Minigers. | make that
clear, Sir. If the Management Commission which | am not
on and many of us here are not on had a discussion, and
they are asking for a position paper to be prepared, thetis
different from any decision that has been taken. Indeed,
from what | have seen, the Management Commission hes
not made a decision on the matter. It is a little bit of
journdlistic sleight of hand to suggest that Government is
congdering even making any distinction in how Ministers
are remunerated vis-a-vis other people.

Mr. D. J H. THOMPSON: Mr. Speaker, Sir, on a
point of order. | do not want the Honourable Member to
give this Chamber the impression that | am relying an
anything other than what is in those Minutes. | have made
no alegation about Government's intention except what is
contained in the Minutesof the Management Commission.
That, Mr. Speaker, Sir, is the statement of the Deputy
Prime Minister and | do not know whether she had the
authority or not to makeit. Mr. Speaker, Sir, in that regard
and if you permit me to make one comment, just as the
HonourableMember for St. Thomas hasindicated what the
Government's position was, | want to make it clear that |
have never made any submission whatsoever to anybody
that the salary of the Executive Assistant in the Leader of
the Opposition's Office should be tied either to the sdary
of the Personal Aidein the Prime Minigter's Office or the
saary received by a Miniger's Assistant. Since you were
quite happy to interveneearlier, | am certain tha you will
concur that | have made no such submission a anytime to
the Management Commission of Parliament or to this
House or anywhere else in Barbados.

Aside.

Hon. D. A. C. SSMMONS: Do not let us devaue this
debate now. This debate has been at a high levd al day,
Sir.

Rt. Hon. O. S. ARTHUR: Mr. Speaker, Sir, if the
Member will give way on a point of elucidation. Mr.
Speaker, Sir, | think that it is very important for the
purpose of the public record tha | indicate that Members
of the Cabinet and Parliamentary Secretariesare not
pad out of funds voted by Paliament for the

A
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Management Commissionof Parliament. They are paid out
of a vote through the Cabinet Office and therefore the
question of the payment of Members of Cabinet is not a
matter that properly falls within the province of the
Management Commission of Parliament. It is the gaff of
Parliament including the Executive Assistant of the Leader
of the Opposition who are paid from that vote. | just want
to make it aundantly clear, Sir, that no paper ether
prepared by the Management Commission of Parliament
can bear upon the question of the salariespaid to Members
of Cabinet. It is not a matter that falls within the province
of Parliament. It does not fall within the province of the
Management Commission of Parliament. If there is a
proposd, Sir, to have that matter discussed by way o the
presentation of a paper for the Management Commission,
that paper will be of absolutely no effect becauseit is none
of the business of the Management Commisson of
Parliament.

Aside.
Mr. SPEAKER: Please, please. Order, please.

Rt. Hon. O. S. ARTHUR: | redly must say though,
Sir, that the sdary of the Executive Assistant of the Leader
of the Opposition is properly pad from the vote of the
Management Commission of Parliament and, since | was
not at the meeting if there was any discussion abouit it or
if the Minutes speak to who raised any issues pertaining to
the salariesfor the purposes of therecord, | would like for
the Member for St. Thomas to say exactly what the
Minutes said about that particular issue.

Mr. D. J. H. THOMPSON: On a point of order, Sir.

Mr. SPEAKER: Honourable Members, please, please.
| think this is going a little too far. The Honourable
Member for St. Thomas, you are in the processaof winding
up the issue before the House.

Hon. D. A. C. SSIMMONS: Yes, Sir. Clause 33 o the
Bill, Sir.

Mr. SPEAKER: Let us proceed.

Hon. D. A. C. SMMONS: The Honourable Member
for . Michael West raised some point about how the Bill
would affect political campaigning. When we come to it,
we can look at it. But redly it does not interfere with it.
Clause 33 states:

"A defamatory statement published by or on behdf of
acandidatein any election to Parliament shal not be
deemed to be published on a privileged occasion on
the grounds that it is materia to aquestion inissuein
the election.”

That deals with the question of qualified privilege in
relation to speechesmade during an election campaign. But
do not let usforget that the law relating to fal sestatements
in an election campaign will still be covered by the
Election Offences and Controversies Act where there are
criminal offences and so on.

Mr. B. M. TAITT: Sir, if the Honourable Member
will giveway on apoint of elucidation. The section that he
quoted deals with the question of materiality to a question
of an issuein an election. The point which | raised hed to
do with the extenson of what now falls under absolute
privilege. As | understand the legidation, a fair and
accuratereport of any public meeting now falls under the
aegisof quaified privilege. | was making the point that this
is likely to raise some questions and | was asking the
Attorney General to give us his views because | think that
it isimportant when thelegidation is being enacted that we
get the purport and the intention of the law.

. It seemsto meas | read the draft legidation thet a
fair and accuratereport of a political meeting will now fall
under the ambit of quaified privilege whereit did not fall
before.  Where a person who is subsequently reported
issues a statement a a public meeting that statement falls
under the aegis of comment and if that person's statement
turns out to be inaccurate, as long as the report which
reports that statement is itself accurate it will fall under
qudified privilege. This means,” for example, that if Eric
Sealy had a meeting and it was a meeting of the ki nds he
used to have, that afair and accuratereport of that meeting
in the Investigator would now benefit from qudified
privilegeand thisis what | wanted the Attorney Generd to
address.

Hon. D. A. C. SMMONS: Sir, | think that the
Honourable Member hasit absolutely correct. It is now in
the First or Second Schedule, paragraph 12 of the First
Schedule and | quote:

"A fair and accurate report of the proceedings at any
public meeting held in Barbados, that is to say a
meeting bona fide and lawfully held for a lawful
purpose and for the furtherance of discussion of any
matter of public concern, whether the admission to
the meeting is general or restricted.”

That is covered by qualified privilege, Sr.

Aside.

Hon. D. A. C. SIMMONS: Yes, apolitical meetingis
under that. A political meeting is a public meeting. Relate
it to the Public Order Act and you will see. It isin that
context.

Aside.
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Mr. B. M. TAITT: Sir, if the Honourable Member
will give way. If ameetingis held at Eagle Hall corner for
which the police have given permisson and al of the
necessary legal niceties have been concluded and that
meeting is being held by the People's Pressure Movement
it is a legitimate meeting for the purposesof this Ad, and
anything said thereat and said in good faith or better till
heard in good faith by the person who is going to report it
will now benefit from qualified privilege.

7.25 p.m.

It isafair act of the meeting. It is not a fair act o
what the person said so that a description that otherwise
would have become danderous of yore, a any meeting,
that statement now when it is made might not on the face
o it bedanderous. It isonly subsequently that it would be
discovered that it was danderous. When the report goes
into the Investigator or the Nation or the Advocate that
report itself would benefit from qudified privilege under
thelaw asit is now. That is the point | want the Attorney
Generd to stress.

Hon. D. A. C. SSIMMONS: | think my friend has
complicated it unnecessarily. If you have the meeting in
Eagle Hdl and the | nvestigator or whatever carriesareport
o that meeting in which is written matter that ex facieis
defamatory, when the I nvestigator is sued, the | nvestigator
would be able to say these words were spoken on an
occasion of qudified privilege particularly, and they would
give a thing saying that it was afair and accurate report of
what was said. It is up to the Court to determine whether
that was a fair and accurate report to which qudified
privilege is attached or not.

Similarly for a press conference, if thereis not afair
and accurate report of a press conference they cannot rely
on the privilege. They may report something where the
person holding the press conference may have used
language that was defamatory. If it is a fair and accurate
report of the press conference they can clam qualified
privilege, provided the other people cannot reply and plead
malice.

Sir, the Minutes of the Management Commisson
Meeting for March 5. All it says about sdlary proposals
for constituency assistants, Mr. David Thompson raised the
quegtion of the level of remuneration of the Executive
Assigtant, not plural, to the Leader of the Opposition whose
salary scale is Z.16-11 and the duties were discussed. No
question of plural.

Sir, | therefore beg to move that this Bill be read a
second time.

The question was put and resolved in the affirmative
without division.

On the motion of Hon. D. A. C. SSMMONS seconded
by Rt. Hon. 0. S. ARTHUR, Mr. SPEAKER Iét the
Chair and the House went into Committee on the
Bill, Mr.W. C. C. CALLENDER in the Chair.

COMMITTEE
Mr. CHAIRMAN: The Houseis now in Committee.
Clauses | - 10 were called and passed.
Clause 11 was called.

Mr. B. M. TAITT: Clause 11, | wish a little more
detail. Clause 11 dedls with qualified privilege. Let mejust
go over this dowly. A person holds a meseting in Oigtins
and a that meeting in Oigtins the person makes a
datement. It is ether a press conference or a public
meseting properly congtituted. He makes a statement thet is
on the face of it defamatory. A reporter is at that meeting.
The reporter goes back and reports accurately, even
verbatim, what the person said a the meeting. As |
understand this legidation, if it is published in the
newspaper, the newspaper would benefit from quaified
privilege because the newspaper would have carried afair
and accurate report of the proceedings a Oidins and
therefore unless you can prove actua madice or
recklessness on the part of the newspaper, the newspaper
will befree d any liability.

In those circumstances, the qualified privilege of any
public meeting has elements of danger which oneis only
signalling. There is nothing that one can do about that
except that we have become accustomed during the
political season to certain invective on political platforms
which, in the past, has been merely been protected from
publication, not from utterance, by the posshility o
action for defamation of character. That now, will
disappear from the panoply of possible protection of the
public person.

In other words, it will be a freer free-for-all. That is
the only point | was making.

Hon. D. A. C. SMMONS: Mr. Chairman, | don't
agree with the conclusion. In thefirst scenario, clearly the
newspaper is entitled to plead qualified privilege because
they only reproduced what isan accurate report. They have
atape recorder and it quoted the words exactly. The person
who spoke the words is liable but we cannot collect. They
dways hired "Sims* and ""Sims" was often the editor of
the Beacon.

Mr. B. M. TAITT; The difference was that the
newspaper could not publish but now not only can the
newspaper publish, the CBC and Rediffuson and
everybody can broadcadt. It is going to be fun.

7.35 p.m.
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Asides.

Hon. D. A. C. SSMMONS: Malice, Sir, is not only
spite or ill-will. The court will infer malice, to rebut that
defense of qualify privilege, having regard to thelanguage,
theoccasion and whether it was reckless, Sir. Recklessness
can amount to malice in defamation.

Asides.

Hon. D. A. C. SSIMMONS: Barrow collected because
.he judgement in Barrow and the Daily News case - Sir,
you can ask Sir Roy Marshal1 who made thefirst comment
on it — the judgement in that case lost its logic in the last
page and a half, Sir. That isd| that happened. For reasons
that only the judge who wrote it would know it, Sir.

Clauses 11 to 40 inclusive, were called and passed.

The First Schedule was called.

Hon. D. A. C. SSIMMONS: Mr. Chairman, | beg to
move that the First Schedule be the First Schedule to the
Bill.

Hon. R. N. GREENIDGE: | beg to second that, Sir.

The question was put and resolved in the affirmative
without division.

The Second Schedule was called.

Hon. D. A. C. SSMMONS: Mr. Chairman, | beg to
move that the Second Schedul e be the Second Scheduleto
the Bill.

Hon. R. N. GREENIDGE: | beg to second that, Sir.

The question was put and resolved in the affirmative
without division.

On the motion of Hon. D. A. C. SIMMONS, seconded
by Hon. R. N. GREENIDGE, Mr. CHAIRMAN reported
the passing of one Bill in Committee and Mr. SPEAKER
resumed the Chair and reported accordingly.

On the separate motions of Hon. D. A. C.
SIMMONS, seconded by Rt. Hon. O. S. ARTHUR, the Bill
was read a third time and passed.

GOVERNMENT NOTICES

Hon. D. A. C. SIMMONS: Mr. Speaker, Sir, before
we go tonight, | beg to move that we revert to the Item,
Government Notices. Some things came down late, Sir.

Mr. SPEAKER: If thereare no objections, the House
will revert to Government Notices.

Hon. D. A. C. SIMMONS: | beg to give notice, Sir,
of the Final Appropriation Bill, 1996. | also beg to give
notice of the following Resolutions.

1. Resolution to approve the lease of land at Palm
Court, Fortesque, St. Philip to Homesites
Barbados Limited.

2. Resolution to Approve the lease of land at Eden
Lodge, St. Michadl to the Soroptimist I nternational
of Barbados.

3. Resolution to approve the sale of land between
Spring Garden Highway and Brighton Terrace, St.
Michael to adjoining Property Owners.

4. Resolution to approve the renewal of the lease of
properties at Grenade Hall, St. Andrew and
Buckden, St. Joseph to the Barbados Nationd
Trust.

FIRST READINGS OF BILLS

Hon. D. A. C. SIMMONS: Sir, | beg to movethat the
Final Appropriation Bill, 1996 be read the first time.

Hon. R. N. GREENIDGE: | beg to second that, Sir.

The question was put and resolved in the affirmative
without division.

ADJOURNMENT

Hon. D. A. C. SSIMMONS: Mr. Speaker, Sir, that
concludes Government's Business for the day. | beg to
move, Sir, that this Honourable House do now adjourn
until Tuesday, July 9, 1996 at 11.00 a.m. There will be the
Caricom Heads of Government Meeting next week, Sir, so
the following week July 9, 1996 at 11 o'clock in the
morning.

The question was put and resolved in the affirmative
without division and Mr. SPEAKER adjourned the House
accordingly.

7.45 p.m.
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